ARTURS GAVEIKA

SCHENGEN ACQUIS
(Schengen Law)




Rezekne Academy of Technologies

EIROPAS SAVIENIBA

Eiropas Redionalas
attisitibas fonds

NACIONALAILS “
_ ATTISTIBAS
/]D ) Doc PLANS 2020 '-’
Latvia

IEGULDIJUMS TAVA NAKOTNE

Research project The EU's external border security, Latvian internal security
Nr.1.1.1.2./VIAA/1/16/127

Arturs Gaveika

Schengen acquis

(Schengen Law)
(Monograph)

2020


http://termini.lza.lv/term.php?term=Schengen%20acquis&list=Schengen%20acquis&lang=EN

A. Gaveika. Schengen acquis (Schengen Law). Monograph. Rezekne: Rezekne
Academy of Technologies. 2020, p. 244.

Printed in Rézekne: SIA RA Drukatava.
Translated to English by PhD candidate Martins Spridzans.

Recommended for publication by the Scientific Council of Rezekne
Academy of Technologies on June 16, 2020 by Protocol No 16.1/12

Since October 2017 to October 2020, Rezekne Academy of Technologies has
been implementing the European Regional Development Fund Postdoctoral
Research Support Project “EU External Border Security, Latvian Internal
Security” No.1.1.2/VIAA/1/16/127. Project executor is postdoctoral researcher
Dr. iur. Arturs Gaveika. The cooperation partner of the project is the State
Border Guard College of Latvia.

Reviewers:

Dr. iur., Prof. Biruté Praneviciené

Dr. iur., Prof. Vitolds Zahars

Dr. iur., Assoc. Prof. llona Bulgakova (Sworn advocate)

© Rezekne Academy of Technologies, 2020
© Gaveika, 2020
ISBN 978-9984-44-247-1


http://termini.lza.lv/term.php?term=Schengen%20acquis&list=Schengen%20acquis&lang=EN
http://termini.lza.lv/term.php?term=Schengen%20acquis&list=Schengen%20acquis&lang=EN

CONTENTS

FOREWORD

Chapter 1:  The concept of state border within international context

Chapter 2:  International Legal Framework concerning
The free Movement of persons

Chapter 3:  Legal aspects of the Schengen Agreement and the
Schengen Convention

Chapter 4:  Schengen acquis and its implementation in Latvia

Chapter 5:  Schengen Borders Code and its implementation in
Latvia

Chapter 6:  Legal Evolution of the Concept of the State Border of
the Republic of Latvia

Chapter 7:  Legal regulation of the border between the Republic of
Latvia and the Russian Federation

Chapter 8:  The legal framework governing the state borders
between the Republic of Latvia and the Republic of
Belarus

Chapter 9:  Legal background of the border areas of the Republic of
Latvia adjacent to external land border

Chapter 10: Sea territories and borders of the Republic of Latvia

Chapter 11: National Sovereignty and Airspace Borders

Chapter 12: Legal framework for emergency situations on the state
border of the Republic of Latvia

Chapter 13: Competence of the State Border Guard of the Republic

of Latvia in the security of the EU External Borders

GENERAL CONCLUSIONS

KOPSAVILKUMS

BIBLIOGRAPHY

26

40
56

68

82

95

115

126
140
156

163

171
186
198
206



FOREWORD

The research was devoted to problematic issues within the context of the
European Union’s external borders regulatory framework in Latvia. The
problematic issues researched concern the national, the EU’s and international
legislation matters from the perspective of Latvia as a subject of international
rights, sovereignty, territorial jurisdiction and national borders and in the context
of the freedom of movement within the implementation of the Schengen Acquis
activity area. For the first time in Latvia the interconnection of EU external
borders regulatory framework with EU and international rights doctrines
concerning national borders has been analysed.

State border is a component of any state’s sovereignty and security based
on internationally recognized principles of state borders integrity and
inviolability. State borders’ security is ensured by the state border regime with its
main and the most essential part i.e. the procedures by which persons and goods
cross the state borders and the procedures how other activities are carried out on
the border.

The regulatory framework of state borders’ determination and border
control has the decisive role in determining the regime of state border. Such
regulatory framework should be developed in the system of European Union’s
legislation by harmonizing and linking national and international rights in Latvia
and other Schengen Associated Member States with international responsibilities
and legal liabilities with third countries.

A routine Schengen evaluation in Latvia, took place between July 2012
and May 2013 and April 2018. The questions being considered during this
evaluation were related to the quality of national regulatory framework, its
efficiency and relevance to Schengen Acquis requirements. This research is
topical due to necessity of alignment and consolidation of regulatory framework
of external borders of Latvia in order to increase the capacity of state
administration institutions and the capabilities to secure the country’s external
border security, lawfulness in immigration control, national security in general,
meeting the requirements of the EU, Schengen Member States and third countries.
Such improvement is possible after a careful consideration the legal framework
and its practical implementation and which is determined of relevance by the
selected field of research. The theme of the monograph has not been researched
in judicial literature in Latvia, especially from the aspect of state and public safety
as well as the current and potential tasks of the Ministry on the Interior in the
context of the EU. The National Security Concept of 2019 marks the capacity and
capacity of the State border security authorities, law enforcement authorities,
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foreign affairs services, as well as the National Armed Forces and the State Border
Guard to react in case of threats.

The results of this research have been reflected in regular publications,
conferences and other scientific activities e.g. The research project of Police
Academy of Latvia ,,Management of emergency situations” in 2009 and 2008, in
implementation of the European Return Fund 4™ Priority ,,Support to Community
standards and return management in the implementation of the best practices”
which also encompassed training materials development and training and the
author of research participated as a project manager, Postdoctoral Research
Support Project “EU External Border Security, Latvian Internal Security”
(No.1.1.2/ VIAA /1/16/127. 2017 — 2020).

Monograph contains the main issues related to regulatory framework of
the EU's external borders in Latvia concerning national sovereignty, state’s
territory and legal liabilities to the State border, Schengen acquis guidelines and
the role in EU external borders’ establishment. The work also contains the concept
and legal evolution of state border, determination of external land borders, border
regime and border control, Latvian maritime border demarcation and border
control, Latvian airspace border and airspace control system, prevention of
emergency situations at the EU external borders, the competence and the role of
the State Border Guard in ensuring external borders’ security.

The development of the regulatory framework of Latvia’s external border
is determined by international regulatory framework, the EU’s regulatory
framework and influence of Latvian bilateral relations as well as the need to
balance the free movement of persons which is essential part of human rights in
order to ensure the legislation in relation to Latvian external border regime within
international and national legal framework. This is evidenced as a problematic
issue in regulatory framework, law practices and border control implementation
both in Latvia and other EU countries.

By improving the EU, Schengen Acquis and national regulatory
framework, by judicial harmonization of the basic concepts and terminology,
standardisation of legal practice at the internationally recognised principles of law
in the context of the external borders there is a possibility for further strengthening
of Latvia’s judicial status in the EU context. Furthermore it facilitates Latvian law
enforcement agencies within the scope of their responsibilities to implement
national borders security, ensuring the free movement of persons and law
enforcement functions, thereby demonstrating Latvia as reliable and responsible
EU and the Schengen Member State in the area of common security and
democracy.



In the context of the EU external borders, the regulatory framework of the
state border demarcation, determination and border control implementation in
Latvia has been researched. The research has been also carried out on the
regulatory framework and court jurisprudence concering the State Border Guard
as well as other state administration institutions.

On the basis of research findings the author suggests improving the
legislation of the EU, the Schengen acquis and Latvian external borders control
by harmonizing legal concepts and terminology, unifying legal practice according
to uniform and internationally recognized standards. Such improvement of
legislation in the future would allow law enforcement agencies, within its
competence in the implementation of the border security, ensure free movement
of persons, and the law enforcement functions which would help to strengthen
Latvia’s status as a judicial state in the area of security and democracy of the EU
and Schengen Associated Countries.



CHAPTER 1

The concept of state border within international context

Each country as an organization of sovereign power is bound to a certain
territory. Ancient Greek word politeia (rolizeia)) describes the term country in
more structural meaning aspect rather than specific territory (Platons, p 15). The
territory of the country is one of the main elements of each sovereign country as
an entity of international law. Each country must respect the territorial integrity
(Fogels, 2009, p 175) of other countries. Scientist of Latvian national legislation
professor K. Dislers, while studying the notion of sovereignty, did not divide the
country into an integral part of sovereignty, but detailed the other elements of
sovereignty such as national sovereignty, sovereignty of people, sovereignty of
state institutions, sovereignty of the state power, legal sovereignty, national
sovereignty (Dislers, 1931, p 74). Professor K. Dislers examines the concept of
sovereignty in more detail from the point of view of administrative law (Dislers,
2004, pp 13 - 18), although the emphasis of the state on the concept of sovereignty
in content has been observed since ancient times, as evidenced by prof.
R. Cipelius believes that in state theory sovereignty is referred to as the basis for
the idea of inviolability (Cipeliuss, 1998, p 65) of this territory and referring to
T. Hobbes (Leviatans in chapter 21) he points out as follows: “Everyone entering
a sovereign territory is subject to its rights ” (Hobbes, 1651).

Within the studies on national legislation S.Pufendorf stressed that those
who travel to another country are subject to the respective authority, and give up
part of their natural freedoms (Pufendorf, 1729, Chap VII, pp 291 - 298). The
sovereignty principles of the state were laid down in Montevideo 1933
Convention on the rights and duties of the states. According to Article 1 of this
convention the state, as a person of international law, should possess the following
qualifications: a permanent population, a defined territory, government and
capacity to enter into relations with other states (Montevideo Convention on the
Rights and Duties of States. Signed at Montevideo, 26 December 1933, Art 1).

The territory of the country is defined by the country itself or it is being
determined (specified) by international law, respectively in the form of border
agreements. The territory is usually understood as the surface of the land or water,
but when defining national boundaries both in border agreements and in the
national regulatory framework, countries include the concept of the state border



into the spread of its jurisdiction not only in the context of land territories but also
the airspace and the subterranean depths. As emphasized also by professor
T.Jundzis, the land, its depths, forests, waters and other natural resources are the
national wealth of the Republic belonging to the people of Latvia (Jundzis, 2000,
pp 392 - 393), this statement had been emphasized by V.Vitins in the beginning
of 20" century as well (Viting, 1993, p 23).

The concept of “national sovereignty” is significant in the sphere of
international communication, and this concept must be regarded as primarily a
category of international relations (Kosxocos, Ky3uenos, 1998, p 57). D.Bleiere
points out that a democratic state is a politically organized nation, which is a
sacred state power within a state, but autonomy is the ability of such a nation to
operate on other politically organized peoples in order to fully realize its interests
(Bleiere, 2001, p 31). Such an assertion could not be accepted, as autonomy means
the sovereignty of a separate sovereign state of the state, as can be seen from
examples of the former Union of Soviet Socialist Republics (hereinafter referred
to as the USSR) and Yugoslavia's individual autonomy. In the author's view, the
concept of “national sovereignty” is nowadays associated with the concept of
“state autonomy” in constitutional law. With this concept it is possible to
emphasize the essence of the main national sovereignty - political and legal
independence in international relations, although absolute independence is not
possible, since any country as a subject of international law is limited by
international treaties and obligations (Maptenc, 2008, pp 7 - 251). The content of
the concept of sovereignty in Article 2 of the constitution of Latvia has changed
since the adoption of the Constitution in 1922. International treaties and growing
interdependence are increasingly restricting the sovereignty of all countries, as
countries transfer part of their competences to international organizations.
Consequently, the notion of sovereignty as absolute, unlimited power has
changed. Today, absolute national sovereignty would simultaneously mean the
isolation of the country. However, while transferring the competences of the EU,
Member States do not lose the traditional constitutive elements of statehood -
permanent residents, certain territories, governments, and the ability to enter into
international relations with other countries. The EU also has no right to change
the territory of its Member States and therefore, legally and effectively, the
borders of the Member States continue to exist (LR Satversmes 2009.g. 7.apr.
tiesas spriedums par likuma ,,“Par Lisabonas ligumu”, ar ko groza Ligumu par
Eiropas Savienibu un Eiropas Kopienas dibinasanas ligumu” atbilstibu Latvijas
Republikas Satversmes 101.pantam™, 2009, p 4).

Dr. D.Bleiere emphasizes the internal and external dimension of
sovereignty, where internal sovereignty relates to the rule of law in its territory,
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first of all with the right of the people of the state to choose the form of
government they consider most appropriate, while external sovereignty is
associated with protection against intervention, international equality the legal
aspect and the possibility of implementing an autonomous foreign policy (Bleiere,
2003). With regard to internal sovereignty, according to Dr. D.Bleiere’s point of
view, the choice of citizens, but not of the entire population, affects the form of
government, which largely depends on the country's democratic apparatus, but
not on sovereignty. In addition, dictatorial states can be sovereign, even though
their citizens and their citizens do not have a democratic right to choose the form
of government. Often, efforts to implement the principle of self-determination of
peoples are contrary to another well-established principle of international law -
the principle of the territorial integrity of the country (of which the nation seeks
to separate), as is evident from the example of the collapse of the former USSR,
when at the outset the Baltic republics and many other republics separated from
previously so united and powerful superpower. According to law scientist
J.Grigelonis, in the international practice the principle of territorial integrity and
integrity of the state is recognized as more significant (Grigelonis, 2009, p 109).
Although there are, in principle, exceptions that are determined by political,
historical or other aspects, including also in the case of Latvia, by concluding a
border treaty with Russia and implementing the principles of the Organization for
Security and Cooperation in Europe (OSCE) that countries which have ethnic
conflicts or external territorial disputes, including claims for territorial recovery,
or internal jurisdictional disputes, must settle these disputes peacefully (Study of
NATO Enlargement, 1995, Chapter 1).

The borders of countries’ territories and their regime are usually
determined by national laws and international treaties of which peace agreements
must first be mentioned (Bojars, 2004, p 308). We can agree with the opinion of
Latvian diplomat J.Seskis opinion that peace agreements, by which a war is being
terminated, were still acts of arbitrariness, in which the interests and intentions
still exist i.e. it is like the winner’s dictation to the defeated. It does not matter
whether the two opponents were sitting at one table when drafting a peace treaty,
because it is not a compromise, but an order. An example of this is the Brest-
Litovsk Peace Treaty, in which there was no place for the people's self-
determination. This treaty tore the land and people of Latvia into three pieces that
were destined for destruction. But there were also some exceptions in this case,
such as Germany, whose borders are drawn to the principles of most of the
peoples’ self-determination, since the German people’s national consciousness is
so strong that it cannot be imposed on the will of others (Seskis, 1991, p 197),


http://www.politika.lv/1425/

although Germany also had to cope with the winner’s will in some other historical
periods.

Professor J. Bojars points out that according to Fon Glenn there are seven
main ways of acquiring the territory, namely, discovery the territory, occupation,
expansion by growing, voluntary cession, peace agreements, forced cession or
seizure by force (Bojars, 2004, p 296). We can agree with this statement except
for peace agreements, which are in fact the legal acts of borders determination and
hence this may be the result of a legally established form of acquisition of any of
the aforementioned territories. After summary of the views from several different
lawyers of different ages, the conclusion can be drawn that the definition of
territories, and hence the definition of national borders, take place through the
interdependence of peoples’ self-determination rights, external international
relations, rights and processes.

The right to self-determination of the peoples should be attributed to the
use of the territory since the “time immemorial”: the principle of antiquitas,
vetustascujus contraria memoria non existit, the discovery of new territories, the
plebiscite, the voluntary assignment, the purchase, lease, gift and partly increase
of territory, but the external influences - seizure or occupation as a result of the
use of military force (conquest, occupation) (Bojars, 2004, pp 297 - 303),
limitation of the benefit, acquisition of colonies.

The brightest manifestation of such interaction is the international legal
dispute which would also fully apply to Latvia in the case of the Border Treaty
(Paparinskis, 2009, pp 243 — 248). Territories can be divided into two main
categories: areas subject to the jurisdiction of a country and territories not subject
to the jurisdiction of any country. The latter owns a common territory to which no
State has the right to extend its jurisdiction and which cannot be seized, such as
the high seas and space, and a territory not yet subject to its jurisdiction by any
state, such as still undiscovered islands and even territories (Bojars, 2004, pp 295
- 316) that are responsible or take responsibility for the management of territories
whose peoples have not yet reached full self-government, recognize the principle
that the interests of those living in these areas are primary and, as a sacred duty,
commit themselves to maximize the promotion of these territories, the well-being
of citizens within the framework of the International Peace and Security System
established by these Statutes for this particular purpose.

In these territories, relations between States are governed by the rules and
principles of international law where the UN Declaration on Principles of
International Law must be taken into account in the field of national borders:
“Each State must refrain from threats to use force or its use for the purpose of
violating the international borders existing in another country or as an
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international dispute, as well as territorial disputes and state border issues, the
means of resolution. Each country must equally refrain from threatening to use
force or for violating international demarcation lines, such as conciliation lines
that are identified or comply with international agreements to which one party is
a party or to be followed by another country” (Grigelonis, 2000, p 15). It should
be noted that national diplomatic missions in the territory of another country,
vessels and aircraft registered in that country, are also subject to national
jurisdiction. Furthermore, national jurisdictions, although limited, are subject to
certain areas outside their national borders such as contiguous zones, exclusive
economic zones, continental shelf, etc.

The United Nations Charter, the United Nations Declaration on Principles
of International Law and the Vienna Convention on the Law of Treaties actually
contain many norms of international law that, in the 1918 version of the US
President Wilson’s doctrine, became partly systematized during the First World
War (Bojars, 2004, p 129). In this doctrine on February 11, 1918 four principles
of justice were defined i.e. peace, the right of peoples to territorial integrity, the
settlement of territorial disputes through treaties and respect for peoples’ self-
determination on the international scene. On July 4, the same year, Wilson
clarified these principles in the form of four goals in the context of the territory
and hence of the borders: “Every territorial issue, sovereignty, economic
agreement or political affairs must be resolved by accepting free settlements from
the people directly affected by this Treaty, but not by any other nation or country
on the basis of a national interest or advantage which would otherwise have to be
solved for the sake of its external influence or power” (Seskis, 1991, p 154). It
was also reflected in the principles of the Pact of Peoples’ Union (Bojars, 2004,
pp 322 - 327) on 20" January, 1920 and peace agreements: openness of the treaty,
freedom of the sea, international economic regime, arms control and limitation of
military rule, responsibility for warfare, respect for humanitarian law, principle of
self-determination of peoples, establishment of international arbitration tribunals,
which had to be used to address territorial issues at that time in Central Europe,
the Balkans, the Middle East, and elsewhere (Seskis, 1991, p 157).

The territory is one of the hallmarks of an independent sovereign state, to
which national jurisdiction extends. The boundaries of the national territory are
usually determined by mutual agreement between neighbouring countries and
other interested countries, thus concluding an international agreement in
accordance with the 1969 Vienna Convention on the Law of Treaties (Grigelonis,
2000, p 15). The competence and procedures for the conclusion of international
agreements in Latvia are governed by the 1994 Law on International Treaties of
the Republic of Latvia (On international agreements of the Republic of Latvia:
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Law of the Republic of Latvia, 1994, Art 7, p 4), the purpose of which is to
determine the conclusion, performance, denunciation and other issues related to
international agreements of the Republic of Latvia, including the conclusion of
the border agreements as separate type of agreements of the Republic of Latvia.
The process of concluding contracts is based on international legal norms
and principles, and even if the boundary of a national territory is determined not
by agreement with other countries, but by acting unilaterally, the actions of that
State must be based directly on the rules of international law. There is a territorial
implication of international law, assuming that the state border is surrounded by
national territories and is subject to the laws of the state that are binding on the
inhabitants of the territory of the country. The general principles of international
law concerning the border regime are set out in Section Il “Inviolability of
frontiers” of the Helsinki Final Act in 1975. It says: The participating States
regard as inviolable all one another’s frontiers as well as the frontiers of all States
in Europe and therefore they will refrain now and in the future from assaulting
these frontiers. Accordingly, they will also refrain from any demand for, or act of,
seizure and usurpation of part or all of the territory of any participating State
(Grigelonis, 2000, p 109). The final act of the Helsinki Final Act does not mention
the rights of peoples to self - determination, but their essence is open to the
people’s right to freely choose and develop their political, social, economic and
cultural systems, as well as the right to determine their laws, administrative rules,
practices and policies in the 1989 Vienna Final Document (Bojars, 2004, p 293).
The principle of border inviolability, as enshrined in the Helsinki Final
Act recognizes the limits of the status quo as immutable. However, it is also
agreed unanimously that the limits established in violation of international law are
not protected by the principle of inviolability of borders. In the referring court
judgment, the Cabinet of Ministers emphasizes in particular that referring to the
principle of inviolability of borders it did not agree with the Russian Federation’s
understanding of the content of this principle referring to the Helsinki Final Act,
also referring to the declarations of the West, expressed after the adoption of the
Helsinki Final Act, and underlined the right of the Baltic States to renew their
statehood. In the judgment of the Constitutional Court on the border treaty with
the Russian Federation, it is indicated that Article 3 of the Constitution was
adopted in order to prevent (impede) the possible separation of Latgale from
Latvia. Article 3 of the Constitution does not include a constitutional ban on
amending Latvia's state borders, as it is not possible, in accordance with
international law on ensuring the inviolability of borders. Similarly, the borders
of Latvia were changed after the entry into force of the Constitution both during
the interwar period and after the restoration of independence (Judgment of the
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Constitutional Court “On the Law” On Authorization of the Cabinet of Ministers
to Sign the Draft Agreement between the Republic of Latvia and the Russian
Federation on the State Border of Latvia and Russia, initialed on August 7, 1997,
2007, pp 7.2.,7.3.). In its reply to the Constitutional Court, the Cabinet of
Ministers refers to the referendum to the Final Act of Helsinki as referring to the
declarations of the West, which was expressed after the adoption of the Helsinki
Final Act, and emphasized the right of the Baltic States to renew their statehood
and agree on borders with neighbouring countries. As George Ford said in his
speech in Helsinki in 1975 On August 1, The principles enshrined in the Helsinki
Final Act of the OSCE confirm the basic principles of inter-state relations,
including the possibility of amending borders for peaceful means. No boundless
invincibility can be established forever, sovereign states have the right to conclude
any international agreement, including the territory and borders (Latvijas
Republikas Ministru Kabineta Atbildes raksts Lieta Nr.2007-10-0102, p 2.6.1.).

In its reply, the Cabinet of Ministers concluded that due to the facts set
out, the Abrene as an ethnographic land belonging to the Latvian state (Latvijas
Republikas Ministru Kabineta Atbildes raksts Lieta Nr.2007-10-0102, p 3.2.4.) is
not historically justified. However, according to the author's point of view, this
conclusion does not follow from the interpretation of the ethnographic principle
of rather controversial analysis of the area analysed in the replies, because at the
same time the Abrene’s historical affiliation with the Latvians is pointed out, as
opposed to some economic and military strategic interests for a very limited
period of time, which in reality should not be regarded as legitimate
counterarguments from the internationally accepted principles of determining
territories, hence borders as well.

It can also be justified by Prof. A. Fogel’s statement that the term “national
territory” is closely linked to the concept of “state territory”. As for the nations of
one nation, these concepts coincide, as the territory of the country is
simultaneously the territory of the nation living there (Fogels, 2009, p 175). With
similar and even more radical views, the deputy of the Citizens’ Congress of the
Republic of Latvia Edgars Alksnis said: “Despite the continued annexation of the
Abrene district by the Russian Federation, the borders of Latvia are not to be
changed, the closure of new border agreements by renouncing part of the territory
of Latvia is in conflict with the legal succession of Latvia and the interests of its
Citizen's Union. Decisions made by the actual administrative institutions and
officials acting in the territory of the Republic of Latvia to waive the right to a
part of the territory of the Republic of Latvia are in conflict with Articles 3 and
77 of the Satversme and hence are invalid, and not legally effective. The waiver
of the territory of the Republic of Latvia in favour of the occupying country is a
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criminal offense, both in accordance with the Penal Law of the Republic of Latvia
and the Criminal Law currently in force in the Republic of Latvia” (Alksnis,
2007).

Unfortunately we have to recognize that the Abrene question has not been
analysed and used in the experience of international territorial disputes and the
possibilities of the UN International Court of Justice, although international
territorial and border disputes occur quite frequently, also nowadays (Cameroon
v. Nigeria: Equatorial Guinea intervening, 1998).

The following principles are important in determination of the borders of
a state: the state border is determined on the basis of two or more mutual
agreements on the determination of the border (for example, border crossing
points). In this case, the author also agrees with the conclusions of I. Ziemele that
amendments in the articles of the border agreements are permissible from the
point of view of international law, bearing in mind the risks associated with the
diametrically opposite views of the parties on the legal basis governing such
amendment, but such changes in the constitutional law should be handed over to
the people for voting (Ziemele, 2008, p 15). From the author’s point of view, the
State border regime should be supplemented also with the provisions of the
regime in the aspect of international law as:

1) the inviolability of the national territory, where the state border
serves to isolate the territory from other territories as a warning to
other states or subjects of international law and citizens of other
countries on the expiration of the jurisdiction of one state and the
commencement of another state’s jurisdiction;

2) the international recognition of the state border, which manifests
itself in the international recognition of the state border line, the
territorial separation of two or more countries or the separation of the
state from other legal systems, the location of such a state border line
in nature is coordinated between neighbouring countries and legally
based on multilateral international agreements;

3) the international identification of the state border, which is closely
connected with the international recognition of the state border and
is manifested in an internationally developed legal procedure in two
mutually independent but complementary processes via border
delimitation and demarcation;

4) maintenance of the state border, which must understood as the
procedure of international cooperation, ensuring the maintenance of
the land border established in accordance with the international
agreements concluded by the Republic of Latvia as well as the
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preservation of the border signs and other border structures or
elements including compliance with the requirements of
international agreements (Law on the state border of the Republic of
Latvia, 2009, Art 5).

According to the Law on the State Border of Latvia, the maintenance of
the state border is not included in the conditions of the state border regime, but is
rather generally defined by a separate law which on the one hand, is as a condition
of the regime, but on the other hand, as the procedure for the implementation of
this condition is not fully specified.

Furthermore, in defining the State border, such crucial terms as
delimitation, demarcation, re-demarcation, rectification are not defined in the list
of terms in Section 1 of the State Border Law, but are used to determine the
competence of state administration authorities in delimiting the state border,
demarcation and other related activities, periodically mixing these terms with
terms or words not accepted in international law, such as “measuring”, “fixing”,
“marking”, “restoration”. The recommendations made officially on the author's
part in the Draft Law on the State Border of the Republic of Latvia in 2009 were
not taken into account, due in part to the reluctance to take any additional
initiative, even in the definitions of terminology, to the Ministry of Foreign
Affairs, thus showing the narrow institutional interests, and without taking into
account the overall national needs.

In response letter (Letter from the State Border Guard Nr.23/1-1/364,
2010) it was mentioned that the necessity include definitions of terms such as
,,demarcation”, ,,delimitation”, ,,re-demarcation” and ,,rectification” in the law on
the State Border of the Republic of Latvia is the competence of the Ministry of
the Foreign Affairs of the Republic of Latvia within the competence of the
ministries in determination of the state borders of the Republic of Latvia in
compliance with article 32. The Ministry of Foreign Affairs didn’t accept it as
necessity to include definitions in the law of the above mentioned terms. Given
that these terms relate to the process of determining the state border, they are
uniformly defined in the sources of international public law and are treated in the
same way among all subjects of public international law, including the Republic
of Latvia and its neighbours, the legislator of the Republic of Latvia considered it
pointless to include them in the Law. Whereas the term “intergovernmental
demarcation commission” (Fogels, 2009, p 176) has been introduced by the Law
following the proposal of the Geospatial Information Agency of the Republic of
Latvia, while the tasks and duties of the interstate demarcation commissions,
including in connection with the determination, restoration, amendment of the
border, etc., will be determined in the Republic of Latvia’s international treaties
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on state border regimes and state borders maintenance procedures (Letter from
the State Border Guard Nr.23/1-1/364, 2010).

Furthermore, in the reply letter it is also possible to find false and
contradictory arguments regarding the meaning and essence of the concept of the
state border regime, arguing that the concept of the state border regime should be
understood as a set of legislative acts: “... the state border regime in the law is
intended as the comprehensive inviolability and border crossing of the Republic
of Latvia related set of external regulatory enactments. The inter-state treaties
establishing determination of the borders will determine the common procedure
for the examination and maintenance of borders and border zones, they can be
interpreted in a narrower sense and should not be regarded as the subject of a
State border regime defined by the Law ” (Letter from the State Border Guard
Nr.23/1-1/364, 2010).

The determination of the border of Latvia is defined in Law on the State
Border of the Republic of Latvia article 3 as follows:

(1) The State border shall be determined in accordance with the

international agreements concluded by the Republic of Latvia;

(2) inorder to determine and restore the State border in accordance with
the international agreements concluded by the Republic of Latvia,
representatives of the Republic of Latvia shall be nominated for work
in the Interstate Demarcation Commission (hereinafter - demarcation
commission), as well as in expert commissions and other technical
working groups created for the ensuring of the activities of the
demarcation commission;

(3) Representatives shall be nominated for work in the demarcation
commission, expert commission or other technical working group,
taking into account the competence of the State administrative
institutions specified in regulatory enactments;

(4) The composition of the demarcation commission and the expert
commission on the Latvian side, and the State border demarcation
documents shall be approved by the Cabinet;

(5) Unless otherwise specified in international agreements, the State
border in the Baltic Sea shall coincide with the outer edge of the
territorial sea, which shall be taken as the point of reference, using
the base line. The co-ordinates of the base line points shall be
determined by the Cabinet.” (Law on the State border of the Republic
of Latvia, 2009, Art 3).

Unfortunately these provisions are not fully systematized, some separate

procedures of border determination have been formulated, the main principles
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(Dubure, Fogels, Fridrihsons, 1998, p 214) on determining the state border which
Latvia as an international body should assume have not been included. The
definition of these principles should be based, as a matter of principle, on the
universal principles of international law as defined by the UN and other
international laws, since almost all countries nowadays are members of the UN
(Fogels, 2009, p 45).

According to the author's point of view, the following principles should
be observed in determining the state border:

- ensuring national security and international security of the Republic

of Latvia;

- mutual respect and dignity for national sovereignty, territorial

integrity an inviolability of the borders;

- multilateral and mutually beneficial cooperation between sovereign

countries;

- peaceful settlement of national border disputes;

- national equality and non-interference in national affairs.

In international practice, the determination of the state border takes place
in several stages. The first stage is the delimitation of the state border (from the
Latin “delimitation” - identification, installation), which must be understood as
the international agreement on the borders between two or more countries and
their placement on a geographic map - in the annex of the border agreement
(Kalnina, Cernevska, p 163).

In addition, the boundary line of the country marked on the map is
described in detail in the annex in a textual form. Similarly, the term delimitation
is also defined by prof. J. Bojars: “The delimitation of the border is the setting of
a border on the map according to the terms of the international agreement,
describing in detail the location of the border and attraction in nature in the
annex”. However, this definition should be clarified as delimitation should be
understood as a detailed description of the state border in the border treaty or (and)
maximum precise State boundary lines for special topographical maps, which are
annexed to the border agreement.

Prof. A. Fogels defines delimitation as determining the state border in an
international agreement and its marking on a geographic map, including a
description of the boundary line. This definition of the delimitation term is broadly
correct, albeit rather general, and too laconic. In other countries, the scientific
sources for delimitation are defined as the marking of the state border line on
large-scale maps with precise mapping of terrain, hydrography and settlements.

The final delimitation document is an agreement on the state border
(border agreement), a description of the state border and a map. A map with a
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marked national border line is an integral part of the agreement on delimitation of
the state border.

The agreement on delimitation of the national border must be ratified in
either or several Contracting States (CyxapeBa, Kpyrckux, 2004, p 145).
Unfortunately, the Law on the State Border does not define this concept at all, but
in Article 3 of the Law the definition and renewal of the state border, which in
essence is a matter of delimitation, is defined as the competence of the
demarcation commission.

After delimitation the demarcation is usually carried out (from the French
“demarcation” - separation), by marking the national boundary in nature
(Kalnina, Cernevska, pp 16, 1024).

Prof. J. Bojars defines demarcation as a boundary in nature. It is carried
out by cross-border mixed commissions, marking the border with special
borderlines. The boundary demarcation is fixed in a special protocol with
descriptions, diagrams and photographs (Bojars, 2004, p 308). The definition of
professors A. Fogels is more legally justified: “Demarcation is the marking of a
state border in nature with corresponding borderlines. The demarcation is done
by a special commission composed of representatives of the respective bordering
countries in accordance with the international agreement and delimitation
materials” (Fogels, 2009, p 176). In its turn in the foreign scientific literature on
demarcation this process is considered to be as the determination and marking of
the state border line in the area with borderlines in accordance with the agreements
on the delimitation of the state border and the maps and annexes of the borderline
descriptions. The demarcation is carried out by a specially created mixed
commission (Cyxapesa, Kpyrckux, 2004, p 145).

The author acknowledges the term defined in Belarusian scientific
literature on the most successful formulation of the demarcation term (3anecckuii,
CobOonesckuii, 2003, p 36). Summarizing the above mentioned, the exact
demarcation of the state boundary in nature should be considered on the basis of
the delimitation agreements and topographical maps of the annexes with a
national border line designation and textual description of the state boundary line
in the nature, as well as the marking of the state border in the nature with
borderline signs.

The concept of demarcation is closely linked to the concept of a
demarcation line, the legal content of which in fact is minimal, as the demarcation
line is understood as a line in the contested territory of two or more countries until
the conclusion of a border treaty as a permanent state border. Such a term could
also have been used in the practice of Latvia and neighbouring countries, for
example, with regard to the Latvian-Russian border, although no bilateral
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intergovernmental agreement with the Russian Federation since the regaining of
Latvia's independence has been used. Several agreements that were concluded
between Latvia and Russia by 2007 have been used alternately for the term
“borderline” (Agreement between the Government of the Republic of Latvia and
the Government of the Russian Federation on Cooperation in Border Guard
Issues, Art 1; Pogrebnaks, 2000, p 113).

Only in the national regulatory framework Latvia unilaterally used the
term of the demarcation line in the 1994 Law on the State Border of the Republic
of Latvia (Law on the state border of the Republic of Latvia, 2009, Art 2),
although in the practice of international relations this term is widely used,
including at a time when Latvia concluded a peace agreement with Russia on 1
February 1920 (Feldmanis, 2000, p 12).

From the point of view of the author, this concept is not given proper
attention in Latvian law practice, although in the practice of international law this
concept is used very often in terms of territorial disputes, peace-keeping and the
prevention of military conflicts (,, A line defining the boundary of a buffer zone or
area of limitation. A line of demarcation may also be used to define the forward
limits of disputing or belligerent forces after each phase of disengagement or
withdrawal has been completed. See also area of limitation; buffer zone;
disengagement; peace operations.” The free Dictionary by Farlex).

The installation of the state land border includes its inspection, marking in
nature and strengthening in accordance with the procedure established by law.
Measurement of the state land border includes the determination of the state
boundary line and the geodetic coordinates of national border markers and the
drawing up of boundary demarcation maps. The survey of the state land border is
carried out in accordance with international agreements concluded by the
Republic of Latvia on the determination of the state border. The national land
border is marked in nature and secured with border signs and other reinforcement
structures or elements (for example, border dams, stitches, fences in accordance
with international agreements concluded by the Republic of Latvia on the
determination of the state border. In fact, it is carried out on the basis of the
agreement on the state border, specially created by mixed commissions, which
mark the state border with national borders.

Demarcation documents include a protocol - a description of the
demarcation line, the mapping of the boundary line, the protocols for each set
border mark with diagrams and photographs, a list and a catalogue with
coordinates of border marks. Demarcation documents come into force after their
approval by the governments of neighbouring countries (Law on the state border
of the Republic of Latvia, 2009, Art 31).
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With the ratification of an international treaty and the approval of
demarcation documents, the process of determining and marking the state border
is completed. At the state border detection and marking stages, processes such as
the rectification and redemption of the state border, which may take place after a
time when the demarcation of the state border has already taken place, are also
included.

Professor J. Bojars defines re-demarcation as the restoration of the state
border in the nature in accordance with existing agreements, restoration of
damaged border markers, development of a new border description and protocols
(Bojars, 2004, p 308). This definition in the second part relating to the
development of a new boundary description is inaccurate, as the description
basically remains unchanged, but with the protocol, if necessary, some of the
changes in the description are documented due to the restoration of border
markers, that is re-demarcation.

According to definition of Professor Bojars re-demarcation is the
maintenance of a boundary line by restoring or repairing damaged boundary
marks over time, replacing border marks with other types of border signs,
installing additional signs (Gaveika, Doctoral Thesis, 2014), checking and, in
individual cases, specifying the demarcated line.

Also, this definition in the phrase “keeping the border line in the order”
IS imprecise, since the borderline is primarily a geometric concept and is more
correct with respect to topographical maps. Secondly, in the nature, the border
line in most cases is not visually visible at all, but sometimes it is noted with
ditches and borderlines, for example, the state border line with the Republic of
Estonia and the Republic of Lithuania, the polygonometric (centre) columns (On
Agreement of the Government of the Republic of Latvia and the Government of
the Republic of Belarus on the State Border Regime of Latvia-Belarus, 2013) with
the Russian Federation and the Republic of Belarus or other border signs and
warning signs (informational signs). On the other hand, word ordering is
apparently aimed at the state border zone. The width of the State border strip of
the Republic of Latvia is: 12 metres with the Republic of Belarus; 12 metres with
the Russian Federation; 6 metres with the Republic of Estonia; 5 metres with the
Republic of Lithuania (Regulations Regarding the State Border Strip, the
Borderland and the Border Area, as well as Samples of Indication Signs and
Information Signs of the Border Area, the Borderland and the State Border Strip,
and the Procedures for Installing Them, Cabinet Regulation N0.550, Adopted 14
August 2012), maintaining (Law on the state border of the Republic of Latvia,
2009, Art 5) which means clearing of the state border line from trees and shrubs,
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equipping with engineering structures (bridges, paths, etc.), but sometimes also
ploughing the border strip of the state border.

The author agrees with several definitions on re-demarcation to be found
in foreign literature and supplements the definition as follows: re-demarcation is
the survey of demarcation of the state border in the area and the restoration with
borderlines on the basis of pre-drawn bilateral documents: the description of the
state borderline, topographical maps, border marking protocols, rules, terms and
procedures of re-demarcation (Cyxapes, Kpyrckux, 2004, p 521) Consequently,
the re-demarcation also includes the restoration and repair of lost and damaged
border signs, the installation of additional border signs, new topographic maps of
landmarks, protocols for changes to certain section of the state border line, and
border marking protocols (3anmecckuii, Co6onesckuid, 2003, p 132). It is carried
out in order to restore the border line in the area, respectively, marking with signs
on the basis of existing agreements, i.e. the reduction of the demarcation
(restoration, renewal) of the state border.

The re-demarcation of the state border ensures renewal national border
signs, its restoration, replacement and additional installation, as well as the
compilation of the State border line descriptors and national border marking
protocols. Although the re-demarcation term is not used in the Law on the State
Border of the Republic of Latvia, its essence is apparent in the Article 5 of Law
of the Republic of Latvia, which stipulates: “In accordance with concluded
international agreements of the Republic of Latvia, the restoration of the state
land border is performed (to eliminate the faults detected during border
inspection), if necessary, with the respective neighbouring country’s authorized
representatives. If necessary state land border maintenance activities exceed
competence the Republic of Latvia specified in the international agreements in
accordance with the procedures specified in the regulatory enactments, they
initiate transnational cooperation in order to resolve issues of maintenance or
restoration of the state border (Law on the State border of the Republic of Latvia,
2009, Art 5).

In the aspect of defining and demarcating the state border, the concept of
rectification is also important, which Latvian law scholars have not paid special
attention to. Whereas according to the definitions of the lawyers of other countries
(ITaBmosckuii, Kosanés, Epmonosuu, 2003, pp 37, 38) supplemented by the
author, rectification should be regarded as insignificant amendment or refinement
of the State border line, which is related to the necessity for its deviation in the
area from a situation previously determined by the border treaty.

Rectification of the State Border, prior to the delimitation of the relevant
state border sections, is used for the construction of tunnels, hydroelectric plants,
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bridges and other structures and for the satisfaction of other economic interests of
transnational states on or near the state border (3anecckuii, Codoaeckuii, 2003,
p 136).

The Ministry of Foreign Affairs of Latvia according to the decision of the
Parliament or the Cabinet of Ministers is engaged in interstate talks on the
determination or renewal of the state border and border crossing points and the
determination of the state border regime. Due to the definition and installation of
new border crossing points, the question of rectification of the state border
becomes important.

The Ministry of Foreign Affairs also organizes and directs a demarcation
commission within the framework of the identification and renewal of the state
border (Law on the state border of the Republic of Latvia, 2009, Art 31, pp 1., 2).
At the same time, the law does not define the competence of state institutions,
because there is no specified institution which, during the maintenance of the state
land border, carries out an inspection of the state land border in the nature, that is,
checking its location in the area, comparing it with demarcation documents,
analysing the visual condition, detection of damages or inconsistencies, detecting
and determining future actions for the prevention of defects or damage, and, in
accordance with international agreements concluded by the Republic of Latvia,
organize the restoration of the state land border (checking the deficiencies or
damages detected), if necessary, in cooperation with the relevant authorized
representatives of the neighbouring country (Law on the state border of the
Republic of Latvia, 2009, Art 5).

The delimitation, demarcation, rectification and re-demarcation processes
of the State border have international character and are implemented jointly, at
least by two-state commissions consisting of representatives of national
governments, state and border guarding institutions. For example, a Mixed
Demarcation Commission was established for the delimitation and demarcation
of the State border between Latvia and Belarus, consisting of representatives of
10 states (institutions) and 4 representatives from border local governments for
Belarus (On the State Border of the Republic of Belarus, 1992).

After the restoration of the independence of the Republic of Latvia
(Republic of Latvia, Parliament, 1990), one of the main tasks was to restore the
state border. Since one of the main features of a sovereign state is its ability to
control its borders, in 1990 the Council of Ministers adopted a resolution
establishing that the land borders of Latvia should be restored throughout their
existence until 16 June 1940 (Republic of Latvia, Cabinet of Ministers, 1992).

The Council of Ministers, by the decision of 23 September 1991 (Republic
of Latvia, Cabinet of Ministers, 2001), adopted measures for the first phase of the
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determination of the state border - the survey of the state border. The survey work
was completed in 1992. These works were necessary for the State border to be
taken over by the Ministry of Defence and for the Ministry of Foreign Affairs to
enter into bilateral talks with all four neighbouring countries of Latvia on the
restoration or establishment of the state border. This was followed by measures
for the alienation of the land border of the State border and the transfer to the
Ministry of Defence (Republic of Latvia, Cabinet of Ministers, 1990). Thus, the
mixed commission established by the Republic of Estonia, established under the
Agreement between the Republic of Latvia and the Republic of Estonia on the
Restoration of the State Border, commenced its work on July 17, 1992, and
completed its work on December 21, 1999, the demarcated state border, the border
marks and structures erected were transferred to the guarding of border guard
institutions.

The re-demarcation of the boundary between the Republic of Latvia and
the Republic of Lithuania was carried out on the basis of the “Agreement on the
Restoration of the State Border between the Republic of Latvia and the Republic
of Lithuania” concluded on 29 June 1993, Land Border re-delimitation
Documents of year 1994, the “Instructions on re-demarcation of the state border
between the Republic of Latvia and the Republic of Lithuania”, decisions of the
State Commission for Restoration of the State Border between the Republic of
Latvia and the Republic of Lithuania and other instructions (Republic of Latvia,
Cabinet of Ministers, 2002).

On the basis of the fact that by June 16, 1940 Latvia did not have a state
border with Belarus (because Latvia was then bordered by Poland), it was
necessary to establish the state border with Belarus (Yka3 Coeta MUHHCTPOB OT
1997 roma Ne1000; Republic of Latvia, 1994). The completely demarcated state
border between Latvia and Belarus was in announced in 2008 (Republic of Latvia,
Cabinet of Ministers, 2009). The delimitation of the state border between Latvia
and Russia was completed in March 2007 (Republic of Latvia, 2007), but the
mixed demarcation commission started demarcation of the state border only in
February 2011 and completed in 2017.

Hence the conclusion can be drawn that only legally defined and
demarcated state border between the countries will promote and facilitate the
further construction works of border installations, the alignment of border
infrastructure, the fight against illegal migration, internationally organized crime,
and will promote state security in general.
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CHAPTER 1: Conclusions

In the process of self-determination of the people the principle of

territorial jurisdiction is important, the implementation of which in turn

requires the people to have the territory of the state and therefore the

determination of the state borders. The determination of the state border

between the countries is influenced by political conditions, economic

interests, mutual relations, international situation, traditions and customs,

but the determination of the state border in the nature - also geographic

peculiarities.

The term “border” shall be understood as all territorial and spatial

propagation inherent in material and non-material systems. The boundary

Is a gap between systems. By the border line and the vertical plane that

coincides with it, the states as entities of international law are separated

from each other, cooperate with each other and also define each other. By

contrast, the concept of “state” reflects a grand socio-political formation

with system-specific features such as community, relative autonomy,

persistence and interdependence of system-forming elements.

In determining the state border according to the author’s point of view, the

following principles must be observed:

- ensuring national security and international security of the Republic
of Latvia;

- mutual respect and respect for national sovereignty, territorial
integrity and inviolability of the borders;

- multilateral and mutually beneficial cooperation between sovereign
countries;

- peaceful settlement of national border disputes;

An essential aspect of determining the state border is the determination of

the state border regime. The state border regime Between Latvia and

Russia should be established by a separate agreement.

From the perspective of the author, the State border regime should be

supplemented also with the provisions of the regime in terms of

international law, such as:

- the inviolability of the national territory, where the state border
serves the demarcation of the state territory from other territories as
a warning to other states or subjects of international law and citizens



of other countries on the expiration of the jurisdiction of one state
and the commencement of another state’s jurisdiction;

international recognition of the state border, which manifests itself in
the international recognition of the state border line, the territorial
separation of two or more countries or the separation of the state from
other legal systems, the location of such a state border line in nature
Is coordinated between neighbouring countries and is legally based
on multilateral international agreements;

the international determination of the national border, which is
closely linked to the international recognition of the state border and
manifests itself in an internationally developed legal procedure in
two mutually independent but complementary processes in
delimitation and demarcation;

maintenance of the state border must be understood as the procedure
by which international cooperation ensures the maintenance of the
state land border established in accordance with the international
agreements concluded by the Republic of Latvia as well as the
preservation of the border signs and other building structures or
elements and compliance with the requirements of the said
agreements.

25



CHAPTER 2

International Legal Framework concerning
The free Movement of persons

Human rights issues (Gaveika, 2007, pp 95 — 110) are being addressed in
any process of persons’ migration, but within the EU it also concerns the rights of
the EU citizens provided to cross borders freely (Gerardo Ruiz Zambrano prét
Office national de I’emploi (ONEM) (Tribunal du travail de Bruxelles, 2010,
C-34/09).

The regulatory framework concerning human rights has the most direct
impact and role in the regulatory framework for national borders and border
controls, which refer to the main components of the national border regime, the
procedures by which persons cross national borders.

The UN Universal Declaration of Human Rights states that every person
has the right to leave anyone, including his or her country and return to his
country, has the right of free movement and choice of residence, seek asylum from
persecution in other countries (UN, Universal Declaration of Human Rights,
1948), and use this asylum (The 1951 Refugee Convention, 1951), except where
it is pursued for non political crimes or crimes contrary to UN fundamental
principles and purposes.

The Declaration of Human Rights should also establish an indirect
restrictive rule on migration: “When exercising their rights and freedoms, each
person must be subject to only the restrictions imposed by law and whose sole
aim is to properly recognise and respect the rights and freedoms of others and to
satisfy the fair claims of morality, public order and general welfare in a democratic
society” (UN, Universal Declaration of Human Rights, 1948, Art 29).

The UN International Covenant on Civil and Political Rights stipulates
that every person should not be arbitrarily deprived of the right to enter his country
and that anyone legally in the territory of a country has the right to move and
choose his or her place of residence in that territory and that those rights should
not be subject to any restrictions, except those provided for by law and associated
with national security, public order, the protection of the rights and freedoms of
people, human health and morality, or other people (International Covenant on
Civil and Political Rights, 1966, Art 12), which, according to Advocate General
Julian Kokott compared to the analogous rules of EU law, entails a significantly
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wider scope of restrictions than only threats to public policy or security and
national security, as in its conclusions, referring to the Directive Council of 25th
February, 1964 on the harmonisation of special measures on the movement and
residence of aliens, which are justified by public order, national safety and health
(Council Directive 64/221/EEC of 25 February 1964 on the co-ordination of
special measures concerning the movement and residence of foreign nationals
which are justified on grounds of public policy, public security or public health).

In paragraph 2 of the conclusions, the Advocate General, referring to
Acrticle 96 of the Schengen Convention, points out that such a threat may include:

- an alien convicted of a criminal offence for which deprivation of

liberty is intended for at least one year;

- an alien for whom there are grounds for believing that he has

committed serious criminal offences referred to in Article 71 of the
Schengen Convention (concerning drug trafficking) or for which
there is evidence that he intends to commit such offences (Opinion
of Advocate General Kokott delivered on 8 September 2005).

Further, referring to the case-law (Judgment of the Court of 28 October
1975. Roland Rutili v Ministre de l'intérieur), the Advocate General states that a
restriction on the free movement of persons can be justified only if there is a
genuine and sufficiently serious threat to a fundamental interest of society
(Opinion of Advocate General Kokott delivered on 8 September 2005). Unlike
the Council in 1964, Feb 25 Directive 64/221/EEC, which, in addition to public
policy and national security, defines in sufficient detail the risk to public health as
a reason for refusing entry, does not establish such a risk in the Schengen
Convention as a reason for refusing entry. However, Article 5 (1) (e) of the
Schengen Convention on the grounds for refusal of entry and entry at the border
also provides for a threat to international relations, which is not further regulated
and must be interpreted broadly.

From the point of view of international law, the obligations of UN
Member States under the UN Charter are indisputably superior to any other
obligation under domestic or international contract law, including those of the
Council of Europe and the EU, as stated in Case T-315/01 Yassin. Abdullah Kadi
v Council of the EU and EC, the concept of public order and public security
encompasses both internal and external security (Judgment of the Court of First
Instance (Second Chamber, extended composition) of 21 September 2005. Yassin
Abdullah Kadi v Council of the European Union and Commission of the European
Communities, pp 3, 4).

Acrticle 2 of the Declaration on the Human Rights of Individuals who are
not nationals of the country in which they live states that it cannot be interpreted
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as justifying the unlawful entry and residence of an alien or as distinguishing
between nationals and aliens. However, such laws and regulations must not be
inconsistent with a country's international obligations, including in the area of
human rights. Article 5 of the Declaration states that “Subject to national
legislation and due authorization, the spouse and minor or dependent children of
an alien lawfully residing in the territory of a State shall be admitted to
accompany, join and stay with the alien . But before this declaration, in 1973,
Directive 73/148/EEC on the abolition of restrictions on movement and residence
within the Community for nationals of Member States with regard to
establishment and the provision of services stated that The Member States shall,
acting as provided in this Directive, abolish restrictions on the movement and
residence of:

(@) nationals of a Member State who are established or who wish to
establish themselves in another Member State in order to pursue
activities as self-employed persons, or who wish to provide services
in that State;

(b) nationals of Member States wishing to go to another Member State
as recipients of services;

(c) the spouse and the children under twenty-one years of age of such
nationals, irrespective of their nationality;

(d) the relatives in the ascending and descending lines of such nationals
and of the spouse of such nationals, which relatives are dependent on
them, irrespective of their nationality (Council Directive
73/148/EEC of 21 May 1973, Art 1).

Later, the exercising the freedom of movement was included in the
Directive 2003/86/EC on the right to family reunification which clarified the rules
on the determination of the status of family members and the right to family
reunification, while providing for the right of a Member State to reject an
application for entry and residence of family members on grounds of public
policy, public security or public health (Council Directive 2003/86/EC of 22
September 2003 on the right to family reunification).

In addition, with regards to specific cases, as stated in the CJEU judgments
in Cases C 356/11 and C 357/11 TFEU, Article 20 TFEU must be interpreted as
if it admits that a Member State rejects a third country national the issue of
residence permit requested for family reunification if the intention of this third
country national is living with his spouse who is also a third-country national who
is lawfully residing in the Member State together with a child from her first
marriage who is Union citizen as well as their child born in their marriage who is
a third country national if only such rejection (it must be decided by the court),
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does not influence the rights of the child to exercise the status of Union citizen.
Article 7 (1) (c) of Directive 2003/86 / EC must be interpreted in the light of the
fact that Member States may require that the breadwinner proves having constant
and sufficient means of subsistence to satisfy the needs of his family, in the light
of Articles 7 and 24 and paragraph 3 of the EU Charter of Fundamental Rights,
require Member States to seek feedback and to weigh up the best interests of the
child (CJEU - C-356/11 and C-357/11, O, S v Maahanmuuttovirasto, and
Maahanmuuttovirasto v L).

One of the most important international legal instruments restricting
illegal immigration is UN Convention 55/25 “Against Transnational Organized
Crime”, with Annex 3 i.e. the Protocol against the Smuggling of Migrants by
Land, Sea and Air, supplementing the United Nations Convention against
Organized Crime — hereinafter the Protocol) (United Nations Convention against
Transnational Organized Crime, 2000).

The Protocol also plays an important role in the lawfulness of border
crossing, since Article 11, paragraph 4, of the Protocol requires Member States to
impose sanctions on commercial carriers for breach of the obligations referred to
in Article 11, paragraph 3 of the Protocol. The Immigration Law of Latvia requires
a commercial carrier to return the alien at its own expense to the country of origin
or to the country that issued the travel document or to any other country where the
alien's entry is guaranteed. It should be noted that the term “immigrant” is not
clearly defined neither in international nor in Latvian laws (Immigration Law,
2002, Art 2, 21), despite the fact that in many countries, including in Latvia, too,
there is a rather broad regulatory framework for limiting illegal immigration.

In Germany, for example, immigrants are considered to be “persons
crossing the border for the purpose of resettlement ”, in Japan they are defined as
“aliens arriving from abroad ”, in the United States as “aliens who enter the
country legally on a permanent basis” (Tropkun, 2004, p 33). According to the
explanation provided by the Latvian Glossary, “immigrant” means an alien
immigrant who settles in another country for permanent residence (Explanatory
dictionary of Latcian Language, 2006).

International law on asylum plays a special role in international law
governing the free movement of persons, since it is most directly concerned with
respect for human rights and the crossing of national borders.

At the beginning of 20" century of the year, the problem of refugees
became an issue for the whole of humanity, and many countries began to take
responsibility for the protection and assistance of refugees for humanitarian
reasons (Gromovs, 2009, p 12).

29



Following the UN General Assembly resolution of 1951, the Office of the
United Nations High Commissioner for Refugees (UNHCR) (UNHCR The UN
Refugee Agency, 2020) was established and its Statute was adopted (Statute of
the Office of the United Nations High Commissioner for Refugees, 1950), and on
June 28, 1951, the Convention Relating to the Status of Refugees was adopted
which specified and unified international standards and became the main
international legal act in the field of asylum (The 1951 Refugee Convention, 1951,
Art 31), on the basis of which the Asylum Law of Latvia (Asylum Law, 2016)
was also adopted.

However, despite extensive international and EU asylum regulations,
abuse of asylum rights at the EU external border in Latvia continues to progress
(by 2020, the highest number of asylum seekers was in 2017 due to the Syrian
war and the Mediterranean migration crisis: 395 asylum seekers, of which 39 have
been granted refugee status and 259 have alternative status, and 364 have been
granted asylum in 2014, of which 3 have been granted refugee status and 21 have
alternative status, 185 asylum applications, 61 asylum seekers returned from EU
countries, refugee or alternative status granted to 36 persons, 2012 - 193
applications, refugee or alternative status granted to 30 persons, 57 applications
in 2009, 64 applications in 2010) (OCMA Asylum seekers, 2020; Public reports
of the State Border Guard, 2012 - 2020).

In 2011 there were 335 asylum applications, 27 (8%) were granted refugee
or alternative status, 171 (51%) were denied any status (Rjabcevs, 2011). Abuses
of the asylum procedure are mainly linked to attempts by individuals to use the
asylum procedure to continue their transit to the most advanced countries to avoid
liability for illegal crossing of the state border, the use of false documents or
smuggling, as confirmed by case law, such as Longa Yonkeu v. Latvia, who was
detained on suspicion of using false documents while crossing the Lithuanian
border, was subsequently convicted, but subsequently sought asylum on the
grounds of fear of persecution by the Cameroonian authorities (Resolution
CM/ResDH(2014)251 Execution of the judgment of the European Court of
Human Rights Longa Yonkeu against Latvia).

The European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR), in particular Protocol 4 (Convention for the
Protection of Human Rights and Fundamental Freedoms, 1950, Art 2) thereof,
proclaimed the free movement of persons as one of the human rights and
fundamental freedoms, which is also included in the Constitution: “Everyone has
the right to leave Latvia freely. Anyone holding a Latvian passport outside Latvia
is under state protection and has the right to return to Latvia freely” (The
Constitution of Latvia, 1922, Art 43, 97, 98). The exercise of these rights shall not
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be subject to any restrictions other than those provided for by law and necessary
in a democratic society in the interests of public security, public order, crime,
health and morals or the rights and freedoms of others (Convention for the
Protection of Human Rights and Fundamental Freedoms, 1950, Art 2).

All these and other international human rights law contains a universal
provision that states that states must respect and respect fundamental human rights
and freedoms, irrespective of race, sex, language and religion, in accordance with
the principle of the promotion of human rights, which is a fundamental principle
of international law (Charter of the United Nations, 1945, Art 1, 55).

As a result, natural rights, like human rights, are within the legal systems
of most countries. The human rights guaranteed in Chapter VIII of the
Constitution largely overlap with the human rights enumerated in the ECHR.
However, the Convention also contains such human rights, which are not directly
found in Article 98 of the Satversme — prohibition (Citizenship Law, 1994, Art 8)
of expulsion of citizens from the state and prohibition of collective expulsion of
foreigners (Krastins, 2005, pp 47 — 48; Balodis, 2011, p 293).

Nowadays, these rules have become customary rules of international law
and apply not only to citizens but to citizens in general who have a “genuine link”
(Internationale Court of Justice, Nottebohm (Liechtenstein v. Guatemala,
Judgment of 18 November 1953) with the state. Furthermore, expulsion should
be distinguished from the concept of extradition (Council of Europe: European
Commission on Human Rights. Cemal Kemal Altun v. Germany, 12 March 1984),
where extradition is a criminal offense and may extend even to citizens where
international treaty obligations provide so (Criminal Procedure Law, 2005,
Art 696).

In accordance with Article 89 of the Constitution, Latvia recognizes and
protects fundamental human rights in accordance with the Constitution, laws and
international treaties binding on Latvia, including the ECHR and the case law of
the European Court of Human Rights, which is the most effective rights protection
measure in the world (Balodis, 2011, p 14). In this case, it is the duty of EU
citizens to fully respect EU law, which in conflict of laws prevails not only over
national law but also over national constitutions (Antoine — Gregoire, 2008).

The doctrine of the principle of the primacy of EU law over the
constitutional rules of the Member States has been applied by the European Court
of Justice in case Internationale Handelgesellshaft (Judgment of the Court of 17
December 1970. Internationale Handelsgesellschaft mbH v Einfuhr- und
Vorratsstelle fiir Getreide und Futtermittel).
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Certain law experts point out that the EC Treaty does not provide a written
list of fundamental rights, but does so in the European Charter of Fundamental
Rights.

The CJEU refers to the ECHR, which must be ratified by all Member
States before accession (Article 2 TEU), although the ECHR is not part of EU
primary law. The ECHR provides an interpretation tool and interpretation
methodology, although there is still much uncertainty in the field of human rights.
It remains to be seen what legal implications the EU Charter of Fundamental
Rights will have in the future, although the ECJ has established effective
protection of a number of freedoms, including the protection of freedom of
movement (Elberts, Freija, Jarve et. al., 2008, p 24).

In the area of free movement of persons the European Social Charter and
the Community Charter of the Fundamental Social Rights of Workers which
provide free movement, equal treatment and social protection for EU citizens in
fundamental rights are very important.

Part Il of the Single European Social Charter sets out clearly the
individual, civil, political, economic and social rights enjoyed by EU citizens,
which require, as a first step, the free movement of persons within the EU
(Meinhards, 2000, p 247). However, Latvia has ratified the European Social
Charter in 2001 only in ten articles of Title Two, which did not include the
provisions on the free movement of persons affected by Article 18 and in
particular Article 19 of the Charter, which were partially ratified only in 2013
(On the European Social Charter, 2001, Art 2).

The rights of free movement of persons originated from the international
human rights, the establishment of external borders of the European Union was
particularly affected by the processes of European integration (Antane and others
2003, p 242).

As regards the right of free movement of persons in the Treaty on the Coal
and Steel (Terminology Commission Decision No 20, 2003), the issue of some
rights to free movement of labour was raised in rather generalized and declarative
way, without concern to border crossing issues between Member States (The
European Coal and Steel Community, 1951).

The unification of Europe continued with the establishment of the
European Economic Community (hereinafter - EEC) and the European Atomic
Energy Community in the Treaty of Rome. The freedom of movement of persons
and freedom of movement of persons, services and capital is explored in the third
title of the EEC Treaty “Free movement of persons, services and capital”. The
rights of free movement are concerned in conjunction with the movement of
services and capital, which provides that freedom of movement means that it shall

32



involve the abolition any discrimination based on nationality between workers of
the Member States as regards employment, remuneration and other working
conditions. With respect to free movement the Title Il of Treaty in Article 3
defines that it shall include the right, subject to limitations justified by reasons of
public order, public safety and public health (Treaty establishing the European
Economic Community, 1957). Also, the Treaty does not deal with the border
issues of the Member States, but emphasizes the provisions of public policy,
public security and health in the implementation of the above mentioned
freedoms, as specified in the Council Directive of 25 February 1964 on the
harmonization of special measures concerning the movement and residence of
foreign nationals which are justified by public order, public safety and health
protection (Directive 64/221/EEC, 1964).

In 1968, with the establishment of the Customs Union, the last customs
barriers were eliminated. However, this economic integration would not be
possible without effective checks carried out at the external borders by the
customs authorities (Transport and Travel, 2012). Although the external border
regime was not yet fully addressed, the EC emphasized the need for increased
control of external borders in the interests of all the Member States.

The initial meaning of the freedom of movement of persons began to
change in 1985. The Schengen Agreement (fully operational in 1990, but binding
on all EU Member States under the Amsterdam Treaty in 1998) (The Schengen
Agreement, 1985) and 1990 Convention implementing the Schengen Agreement
or the Schengen Convention (started working in 1995) (Schengen Convention,
1990). Originally until 1998 these laws were working separately from other
European integration processes, but now they are in force in most European
countries, covering more than 400 million inhabitants, in the area of 4 268 633
km? (European Commission, 2016) and are the most important international legal
instruments in the context of the free movement of persons.

The Schengen Agreement did not define either the internal borders or the
definition of the external border, but, by using the term “common borders of the
Member States”, the rules of crossing and monitoring of the common borders of
the Member States were highlighted, and Article 24 provided the transfer of
border checks intensity from the common borders of the Member States to the
external borders (Schengen Agreement, 1985, articles 1, 3, 4, 6, 7, 24).

The Schengen Convention initially defined the internal borders as the
common land borders of the Contracting Parties, the internal flights of their
airports and the regular carriage of their seaports only from or to the ports of other
Contracting Parties without calling at ports outside these territories, and defined
the external borders as the land and sea borders of the Contracting Parties and the
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airports and seaports other than the internal borders (Schengen Convention,
Article 1).

In 1986 the Single European Act was adopted, the main objective of which
was to create a single market in Europe, by stating that the internal market
comprises an “area without internal frontiers”, which ensures the free movement
of goods, persons, services and capital (Single European Act, 1986), or otherwise
known as four freedoms of movement.

On February 7, 1992 The Maastricht Treaty was signed, which established
the European Union and established the EU citizenship foundations i.e.
envisaging that all its citizens should be free to move, educate, work and travel in
any of the EU Member States (Treaty on European Union, 1992).

However, only in 1999 in Tampere, the EU leaders agreed on a series of
specific measures to create the EU as a single “area of freedom, security and
justice”, guaranteeing the fundamental rights to EU citizens (Alehno, 2004, p 149)
and fair treatment of citizens of other countries legally residing in the EU.
Perhaps, therefore, the opinion of some legal experts on the framework of EU
citizenship was not so unanimous even in Western Europe: ... we will enter the
era of government. We are waiting for an era of policy defined by the executive,
perhaps even a Caesar-style policy ... to keep up the progressive development of
the horizons and not to blow it away with fuzzy well-being formulas such as the
“Europe of Citizens ”, the term “administration of Europe ” would be much more
precise ” (Dreier 2002, p 62.)

With the right of EU citizens to move freely throughout the EU, cross-
border mobility has increased significantly, thereby exacerbating the need to
completely abandon personal checks at internal borders (Vildberg, 2004, p 160).

In 1997 the EU Member States signed the Amsterdam Treaty, which
aimed to lift the remaining barriers to the freedom of movement of persons and
guarantee security in the territory of EU Member States: “to achieve balanced
and sustainable development, in particular by creating an area without internal
frontiers” (Treaty of Amsterdam, 1999).

The Treaty of Amsterdam also put forward the idea of the Schengen acquis
communautaire (National Language Agency, 2004, p 11), the Schengen acquis
(from the French version of the Schengen acquis) (Svalkovska, 2004, pp 12 - 13)
to be taken over for each Member State. However, legal literature does not have
a wider legal basis for the content and meaning of the Schengen acquis (Vitolins,
2008, p 1).

In 1999, the EU Council defined the concept of the Schengen acquis in
the sense of the Schengen Agreement and the Convention, the Accession
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Protocols, the decisions and declarations of the Schengen Executive Committee,
the decisions of the Central Group (Council Decision 2007/801/EC).

International communications were more and more limited by
strengthening of national borders and reinforcement of border control, economic
and cultural ties between many European countries in the 20th century. In the
international context, especially from third countries perspective, a term such as
Fortress Europe (European Fortress) (Illenrenckue cormamenus, 2016) has
emerged, which, in the author's view, is exaggerated, as the strengthening of the
external borders is a necessary condition not only for the EU and the Schengen
Agreement in the interests of the Member States but also in the interests of third
countries by ensuring legal certainty in Europe by preventing illegal immigration
and international crime.

The following laws and regulations have also developed into the further
development of the idea of free movement of persons: the Treaty establishing a
Constitution for Europe (Treaty establishing a Constitution for Europe, 2004)
Council of Europe, 1999 the decision to create an area of freedom, security and
justice (Tampere); 2001 the EU Constitution (Laeken); 2002 a decision on a
Common Migration and Asylum Policy (Seville) (Apap, 2008); The Hague
Program (The Hague Program COM / 2005/0184), which could be considered as
the most significant conceptual document for the enlargement of the Schengen
area to 10 EU Member States, including Latvia.

In 2007, EU leaders reached an agreement on a so-called reform treaty,
called the Treaty of Lisbon (hereinafter - TFEU) (Lisbon Treaty, 2007). The treaty
has led to many discussions about the issues of preserving the sovereignty of the
Member States (on agreement between EU Heads of State and Government on
the Reform Treaty, 2007), including in Latvia. We can agree with the
Constitutional Court that the TFEU expressis verbis pointed out to respect for the
identity and sovereignty of the Member States, which is emphasized even more
than in the existing treaties (Constitutional Court judgment on the Treaty of
Lisbon, 2009). The TFEU clarifies the EU Citizenship establishment - every
citizen of a Member State is an EU citizen, and not vice versa. EU citizenship
complements the nationality of the country concerned and does not replace it
(Deksnis, 2008, p 87).

The TFEU lists the rights of EU citizens whose right to move and reside
freely within the territory of the Member States (Article 2(2) (a) TFEU) is the first
item in the list of EU citizens' rights. Freedom is not only the right to move and
reside freely within the territory of the Member States (Jundzis, 2008, p 68) and
personal mobility, but also the fundamental right to safety, equality before the
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law, freedom of opinion, freedom of expression and information, and the right to
good administration.

The sense of sovereignty has changed over time, but the notion of
sovereignty is recognized as a legal concept, albeit with fuzzy, yet identifiable
boundaries.

In the context of this concept, the delegation of state functions to
supranational organizations, which has become the EU with its international
organization status, is particularly important (Bojars, 2010, p 96).

Prof. 1.Ziemele offers in Article 89 of the Constitution of Latvia
(Satversme) the use of “normative acts” instead of the term “law” and thus also
incorporating EU acts in the content of this article (Ziemele, 2005, p 34).
However, the term “normative acts” in accordance with Section 1 of the
Administrative Procedure Law can be understood both by external and internal
normative acts.

It must be concluded that the preconditions for the concept of external
borders are dual:

— essential components of the human rights system - the practical
implementation of the free movement of persons, facilitating the
burden of European border regimes;

—  the development of global economic integration processes and the
need to balance the free movement of persons with the national
border regime between the Member States concerned by
strengthening the borders with third countries in order to ensure the
legal order at the same time in many countries and in several regions
(Anderson, 2002, pp 11-19), which also occurred among several EU
countries such as Germany and Denmark, overcome the difficulties
of integration and the negative consequences of easing border
crossings (Klatt, 2006, p 242).

When analysing the TFEU one can argue the legal correctness of the
phrase “an area without internal frontiers ”, as there are national borders as long
as there is a state. The phrase “area without internal frontiers” does not comply
with a number of other EU and Schengen acquis laws, as TFEU provides for the
possibility of internal and external borders, and the Schengen Convention defines
the concepts of external and internal borders. In the case law, the use of the phrase
“area without internal frontiers” can not be absolutized as the Schengen
Convention also permits border control at internal borders (Schengen Convention,
1990, Art 2), and at the same time emphasizes the increased control of persons at
the external borders, which is the main conceptual part of the national border
regime (ECJ Judgment of 14 June 2012 in Case C 606/10).
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However, the definition of the external border of the Schengen
Convention is, in essence, unclear, as it is formulated by the method of exclusion
and without the definition of the concept of internal borders.

Definition of this type is very different from the understanding of the
concepts of national borders of many countries in Europe (Topaloglou, 2009) on
the North American continent (Sullivan, 2016) and Asia (Saroch, 2003, pp 119 -
160) by understanding country’s borders as the complex legal concept from
scientific concept, in the historical, geographical, functional and political terms,
which are largely similar in nature or even identical in the definitions of the
regulatory framework of many countries, since they are basically based on
transnational border agreements, and each sovereign state with a state border
basically understands the geometric isolation of a country's territory (space) from
other countries or such as Poland (Law of the Republic of Poland on the Guarding
of the State Border)and in Lithuania (Law on the State Border of the Republic of
Lithuania and its Defence, 2000), etc.

The Schengen Convention, the “area without internal frontiers” (Schengen
Convention, 1990, Preamble) has spread to both the international and national
dimensions, creating a misunderstanding of the meaning of the concept of a State
border in national and constitutional law. Legislative allegations that the EU does
not have its own territory or its own citizens but has a certain public authority
(Jundzis, 2008, pp 66 - 73) may lead to a misleading picture of the importance of
national borders as EU countries have their own borders is determined on the basis
of international agreements and these agreements are also valid now, although
other treaties relating to national border regimes may be denounced or amended
in time.

In Latvia, for example, certain agreements and arrangements regarding the
scope of the State border regime with Estonia (Concerning the Agreement
between the Government of the Republic of Latvia and the Government of the
Republic of Estonia on the state border crossing points and the denunciation of
the Agreement on Amendments to the Agreement between the Government of the
Republic of Latvia and the Government of the Republic of Estonia on the State
Border Crossing Points, 2011) and Lithuania (Concerning the Agreement between
the Government of the Republic of Latvia and the Government of the Republic of
Lithuania on Co-operation in the Joint Control Points at the State Border and the
Protocol on Amendments and Additions to the Agreement between the
Government of the Republic of Latvia and the Government of the Republic of
Lithuania on Co-operation in Control of the State Border Joint Checkpoints, 2011)
after the abolition of border checks at internal borders were denounced, but border
agreements currently are and will also be valid in the future.
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CHAPTER 2: Conclusions

The regulatory framework of human rights in the implementation of the
free movement of persons has the most direct influence and significance
in the part of the national border and border control regulatory framework,
which concerns the main component of the state border regime - the
procedures by which persons cross national borders.

The European Union’s political activities in the European integration
process initially focused primarily on the economic component of free
movement of persons and on the free movement of labour force without
stressing the importance of controlling the internal and external borders of
the Member States of the European Union.

The regulation framework of free movement of persons since the mid-20"
century 1s being included in many of the European Union’s primary and
secondary regulatory enactments. However only with the conclusion of
the Schengen agreement and the coming into force of the Schengen
Convention, the principles of the free movement of persons of the
European Union began to influence the development of the concept of the
external and internal borders hence affecting the basis of the notion of the
state border i.e. the state border regime as the main component regulating
the border crossing of persons.

The usage of the notions public order, public security, public health and
international relations in the implementation of persons’ the free
movement rights and the determination of the legality of border crossing
are not specific and homogeneous in regulations of the European Union,
even within the framework of several interrelated laws and the framework
of Schengen acquis.

The Schengen Agreement does not include the definitions of external or
internal borders, however the term common borders is being used. It
contributed to the inclusion of the definitions internal and external borders
in the Schengen Convention hence further forming the basis for the
concept of the Schengen acquis, which in turn was incorporated into the
legal order of the European Union by the Treaty of Amsterdam, thus
becoming legally binding in all the Member States of the European Union.
The Lisbon Treaty only partially consolidated the regulatory framework
of free movement of persons. The risk of misinterpretations and legal
cases still exists, for example, the term area without internal frontiers has



been preserved in European law for decades, which leads to delusive
viewpoints on the abolishment of national borders and, consequently, the
apparent loss of sovereignty. The phrase area without internal frontiers
should be substituted by a more precise term - area without internal
border controls or area of free movement of persons.
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CHAPTER 3

Legal aspects of the Schengen Agreement
and the Schengen Convention

Since joining the EU, Latvia successfully took action in strengthening
external borders thus ensuring the accession of Latvia to the Schengen Area
(Schengen Convention, 1990).

The implementation of Schengen Acquis requirements (EC Decision
2007/801/EC, Art 1) was started on 21 December 2007 on land and maritime
borders, but in March 2008 it was started at the international airport “Riga”, thus
giving Latvian society greater opportunities for economic and social
development.

However, the abolition of internal borders control creates more
opportunities for the increase of crime and illegal immigration (see Table 1. On
the Integrated border management plan of the Republic of Latvia for years
2019-2020).

The threat of illegal immigration in Latvia in comparison to other EU
Member States is increasing. Taking into account the level of socio-economic
development, small territory, population quantity, and geographical location of
Latvia among the Baltic States it is important to avoid mistakes in immigration
control processes as it has happened in the biggest European countries.

The crucial role in the internal security system of Latvia is played by the
institutions subordinated to the Ministry of the Interior i.e. the State Border Guard,
the Office of Citizenship and Migration Affairs, the State Police and other law
enforcement agencies (Terehovics, 2007, p 180) whose the legal framework,
competence, responsibility and cooperation capabilities will depend on
appropriate conditions to form secure the EU external borders and migration
environment without causing negative consequences for national security and
economy during circumstances of free movement of persons across internal
borders.
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Table 1. On the Integrated border management plan of the Republic of Latvia
for years 2019 — 2020.

Results | Results | Results | Forecast | Forecast
in 2016 | in2017 | in 2018 | for 2019 | for 2020
Border checks

Number of persons’ border checks 4120 4552 4875 > 000 > 100

000 631 560 000 000
Number of vehicles’ border checks 10380 1191277 | 1246753 | 1250000 | 1250000
Number of trains’ border checks 25900 23241 26 972 27000 28 000
Number of vessels’ border checks 10 569 10960 11689 11 100 11000
Number of false document detections
during border checks and immigration 47 67 166 130 140
control
Number of foreigners refused entry
due to not fulfilling the entry 791 1064 1685 1800 1850

requirements
Border surveillance
Number of detained persons for illegal
border crossing/ cases of smuggling 376/22 | 111/41 | 202/17 @ 150/20 | 150/20
goods across the border
Immigration control
Number of persons verified while

performing immigration control inside | 56541 | 55692 | 55805 | 54000 & 30000
the county

Number of persons verified whilst
performing random checks on transit 190979 | 156 135 | 142897 @ 150 000 @ 150 000
roads, airports and seaports
Foreigners who have violated
residence regulations in the country
(detected inside the country and upon
departure from the country)

Return of foreigners and work with asylum seekers
Number of asylum applications

1670 1919 2093 2000 2000

processed 170 397 185 180 180
Number of forced returns 415 272 184 180 180
Number of voluntary return decisions

issued (within the competence of the 801 954 1185 1200 1250

State Border Guard)

Cross-border crimes
Number of wanted persons detained 181 520 639 500 500
Number of wanted vehicles detained 17 80 103 90 100

41



Control of foreigners’ residence is a problem growing more topical year
by year, although Latvia is not among the countries which have a socially
beneficial environment for foreigners. This is evidenced by drastically increased
violations statistics during the temporary reintroduction period of border checks
at internal borders, illegal immigration threat growth on the external borders in
transit through Latvia to other EU countries since Latvia joined the Schengen
Area (EC, 2012, Report on Migration and Asylum in Latvia, 2011; Report on
migration and asylum situation in Latvia in 2018; Report on the proposal for a
regulation of the European Parliament and of the Council amending Regulation
(EVU) 2016/399 as regards the rules applicable to the temporary reintroduction of
border control at internal borders (COM(2017)0571 — C8-0326/2017 -
2017/0245(COD)).

According to the Schengen Convention the state border of Latvia as
external EU Member State’s border is considered to be the state border with the
Russian Federation, the Republic of Belarus, the sea border, including ports and
airports. Latvia is responsible not only at national level but also at the EU and
Schengen Area level for strengthening of national borders as well as respective
jurisdictional efficiency. Border checks at the internal borders with the Republic
of Estonia and Lithuania have been abolished, thus a significant violations “filter”
has been lost there is no longer possibility to determine whether the person has
left the country or still is in the country and this creates serious risks of illegal
immigration and the spread of crime (Matvejevs, 2009, p 95).

Currently, on all the EU’s external borders in Latvia on border crossing
points, the “green” border and territorial sea border units performing border
control organize their work according to the Schengen Convention, the Schengen
Borders Code (Regulation (EU) 2016/399 of the European Parliament and of the
Council of 9 March 2016 on a Union Code on the rules governing the movement
of persons across borders (Schengen Borders Code)), and the Visa Code
(Regulation EC No 810/2009) of the European Parliament and of the Council of
13 July 2009 establishing a Community Code on Visas (Visa Code)) as well as
other Schengen acquis, international and national legislation.

Major threats of illegal immigration are on the Latvian - Russian and
Latvian-Belarusian borders. Russia as a transit country is used not only for the
citizens of East and Central Asia, but even for citizens of Africa. In contrast,
Belarus as a transit country is used for illegal immigrants mostly from Ukraine,
Moldova, Caucasus, Central Asian and Eastern countries. lllegal immigration risk
direction is also the airport “Riga”, where the annual flow of persons is increasing
rapidly (Public reports of the State Border Guard, years 2010 - 2019).
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The requirements to increase the performance quality of the State Border
Guard continue to grow (Gaveika, 2011 pp 189 - 199), thus performance quality
improvement should be based on efficient, harmonious laws and regulations as
well as having perfect knowledge of legislation.

A very active work on the implementation of the EU’s and the Schengen
Acquis determined standards (Regulation (EC) No 2007/2004) in regard to
operational capacity of structural units are carried out in order to promote crime
prevention and strengthening the internal security (Integrated management
concept of State Border of the Republic of Latvia, year 2013 - 2018).

In particular continuous developments are carried out in order to improve
officials’ competence (Schengen Convention, 1990 Art 6; Schengen Borders
Code, Art 15) in fulfilment of their professional daily tasks as well as vocational
training. In such developments within the EU funds modernized infrastructure and
technical equipment is used in order to improve operational capabilities (On
implementation of Schengen Facility, 2007).

Figure 1. June 14, 1985 — signing the Schengen Agreement: Catherine
Lalumiere (France), Waldemar Schreckenberger (Germany), Paul De
Keersmaeker (Belgium), Robert Goebbels (Luxemburg) & Wim van Eekelen
(Netherland). https://www.schengenvisainfo.com/schengen-agreement/.
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Approximately five million people use the right to move to another EU
member state every year, not counting those who work every day in a neighboring
country or those who go abroad to study (Manuscript, 2004). Belgium,
Luxembourg, the Netherlands, Germany and France signed the Schengen
Agreement on 14 June 1985 in Schengen Castle on the banks of Moselle river,
which is one of the most significant achievements of the free movement of persons
on the international scene (Figure 1.).

Given the geopolitical significance of this agreement and its direct impact
on constitutional law and the sovereignty of the Member States, this would fall
within the EU’s primary legislation, as pointed out by individual experts - the
founding treaties, (Treder, 1998, p 132) since it establishes a single space for the
free movement of people.

The Schengen Agreement (1984) consists of a preamble and 33 articles,
which are merged into two sections. The agreement abolishes systematic border
checks at signatories’ common borders, providing for “normal visual observation”
of road transport, which does not require its stopping, only reducing speed when
crossing the border.

The control is optional, and it must be done in specially designed places,
without delaying the movement of other transboundary vehicles, which
contradicts the separate EC claims that large-scale infrastructures remain at border
crossing points at internal borders, which often results in significant speed limits.

The EC believes that Member States must eliminate all of these obstacles
to ease traffic. From a control and enforcement standpoint, the positive
requirement of the Member States was to require drivers who cross the border to
comply with border police and customs regulations to attach a green disc of 8 cm
in front of the vehicle’s windscreen (Schengen Agreement, 1984, Art 2, 3, 12).
Such a requirement is no longer applied in the modern Schengen area, as there is
no regular border control at internal borders, and this provision actually lost its
meaning, although it is still in the text of the agreement.

Significant was Article 5 of the treaty, which allowed the use of dual
controls on international highways. Two neighbouring countries were able to use
either a common border check with the simultaneous participation of competent
officials in a single border check or by carrying out an inspection on their territory
only by competent officials of each neighbouring country and only to inbound
persons and vehicles, thus saving time and resources for border checks. Such joint
border inspection posts were also established on the borders of Latvia with
Estonia (On the denunciation of the Agreement between the Government of the
Republic of Latvia and the Government of he Republic of Estonia on State border
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crossing sites, 2011, Art 1) until December of 2007 when these countries
completely abolished border control at internal borders.

Avrticle 6 of the Treaty laid down a facilitated regime for the crossing of
persons in relation to the inhabitants of the territories adjacent to the internal
borders of the Member States, allowing them to cross the border outside the
border inspection posts in virtually any place and time. This norm was further
developed in Article 3 of the Schengen Convention for the concept of local border
traffic, which can be extended not only to internal, but in some cases even to the
external borders, as is also known in Latvia in the functioning of the border
crossing points for local traffic on the state border with Belarus (Agreement
between the Government of the Republic of Latvia and the Government of the
Republic of Belarus, 2010). According to the agreement, from 1 February 2012
(came into force in 2011), border residents may cross the border with a valid travel
document and a local border traffic permit, but a visa is not required. This partly
disassociates the implementation of the so-called “compensatory mechanism”
provided for in the second section of the Treaty, which includes rules, measures
and actions at the external borders and between Member States which would help
to prevent the negative consequences of the free movement of persons, that is,
crime and illegal immigration prevalence (Schengen Agreement, 1985, Art 9,
17 - 20, 24). Such a “compensatory mechanism” can be triggered by strengthening
the status of the EU's external borders by developing and unifying the relevant
regulatory framework, reinforcing immigration control in the Member States,
achieving more effective and more professional border control, improving
infrastructure and other measures (Concept of Integrated Management of the State
Border of the Republic of Latvia, 2012) as detailed in Articles 2, 6, 7, 8, 27 and
other articles.

On December 18, 2019, the Comprehensive Latvian State Border
Integrated Management Plan for years 2019-2020 was approved. the Integrated
Management approach to national borders supports the establishment of a legal
and institutional framework for the activities of the authorities involved, develops
common risk analysis products and agrees on common control mechanisms,
contributes to more efficient resource management and training provision, enables
more efficient use of infrastructure and equipment, and developing cooperation
with civil society

Unlike the treaty, the Schengen Convention is a larger legislative act,
consisting of 142 articles, which are included in 8 titles. The first title consists of
the so-called norms of law - definitions. One article formulates important concepts
that are used in the convention, such as internal and external borders, third
country, border control, etc. (Schengen Convention, 1990, Art 1).
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One of the key concepts of the Schengen Convention, which is directly
related to the concept of the EU's external border, is the concept of “border
control”, but it is defined in an ambiguous manner, meaning “control at a border
that, irrespective of other considerations, justifies intention to cross the border”.
The phrase “border control” is not precise as it is not clear whether it is intended
to be a border control at the state border or it is in the vicinity of the state border,
for example in the border area, as permitted by the Schengen Convention for the
implementation of customs control measures, the transportation of narcotic
substances and weapons, cross-border pursuit of criminals.

More specifically, the content of the concept of “border control” is set out
in the Schengen Borders Code and includes border checks and border surveillance
(2016). However, these definitions are also unclear, since it is not clear to which
external or internal borders the terms mentioned to refer.

Differences in the number of different concepts, such as “border checks”
(Schengen Convention - control of persons), from other checks and its criteria
ambiguity cases (Schengen Borders Code, 2016, Art 21), uncertainty in the legal
status of border areas, diversity of definition of threats (“public order or national
security”, “threat to international relations” (Schengen Convention, 1990, Art 2,
5, 6), “threat to public health” (Schengen Borders Code, 2016, Art 2), “serious
threat to public policy or internal security” (Schengen Borders Code, 2016, Art
23) and other inaccuracies have led to different interpretations of several basic
concepts of the Schengen acquis and, therefore, inconsistency in the
implementation of the Schengen Convention.

In the conclusions of case C 348/09, it was concluded that sexual violence
against fourteen year old minor, the satisfaction of violent libido and rape do not
fall within the concept of serious (primary) national security reasons in cases
where these activities do not directly jeopardise the peace and physical security
of the population in general or in a large part of it, even despite the fact that the
perpetrator has been punished with a long-term prison sentence and has not even
recognised his fault, which increases the risk of recurrence, thus the threat to the
public (Yves Bot, Oberbiirgermeisterin der Stadt Remscheid | Case C-348/09
P. |. Oberverwaltungsgericht fiir das Land Nordrhein-Westfalen, 2012).

Contrary to the interpretation of Article 96 of the Schengen Convention
on public order and public security, which provides that such a threat may arise
from an alien who has been convicted of an offense punishable by imprisonment
for at least one year or a foreigner who is reasonably supposed to that he has
committed serious criminal offenses, Article 28 of Directive 2004/38 already
defines public policy and public security concepts.
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Article 2 of the Directive states that a Member State may not decide on
the expulsion of Union citizens or their family members irrespective of their
nationality, who have the right to reside on its territory, except for serious public
order or public security reasons (Directive 2004/38/EC, Art 28). By contrast,
paragraph 3 of Directive 2004/38 provides that an expulsion decision cannot be
adopted against EU citizens unless the decision is based on serious national
security considerations defined by the Member States where the citizens: (a) have
resided in the host Member State for the preceding 10 years; (b) are minors, except
where expulsion is necessary in the best interest of the child.

Comparison of the above concepts Article 28 (2) and (3) of Directive
2004/38 clearly indicate the distinction between concepts of public policy and
public security, of which the second indicates a higher degree than the first in
relation to the circumstances under which the extension to the EU citizens
protection may not be applied. The application of both concepts in the field of
criminal law corresponds to two distinct criminal law situations. Each Member
State defines its public policy with its national law, as it defines the type of
conduct prohibited by criminal penalties.

In that regard, it is clear that all provisions of criminal law relate to public
policy in such a way that they are mandatory by virtue of their nature and cannot
be chosen individually by their will. They are designed precisely to expose
individual will, the consequences of which are considered harmful to society's
values. Failure to comply with these rules results in a disturbance of the public
policy of the Member State, which is greater or less depending on the nature of
the criminal offense, since the public order disorder is usually reflected in the
penalties imposed by the national legislature for the purpose of punishing the
prohibited conduct.

In each particular case, this assessment and, where applicable, the
weighing takes the form of a de facto sanction, which, in the light of the
circumstances specific to each case, characterizes the degree of actual offense
committed (Yves Bot, Oberbiirgermeisterin der Stadt Remscheid I Case C-348/09
P. |. Oberverwaltungsgericht fiir das Land Nordrhein-Westfalen, 2012).

Latvian Police Lawyer Dr. A.Matvejevs points out that public order is an
order in public places, which manifests itself in the fulfilment of obligations
specified by human subjects in the exercise of their subjective rights and legal
norms. Less dangerous offenses that impede public order and public security are
classified as administrative violations, for which the Latvian Administrative
Violations Code provides administrative liability (Matvejevs, 2009, pp 122 - 123).

The problem of the interpretation of the basic concepts of the Schengen
acquis is also reflected in some EC complaints concerning complaints by
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individuals crossing the internal borders of the border area in 2010 due to possible
regular inspections carried out in certain internal border areas without barriers to
traffic flows at the border crossing points at internal borders and to hinder
notification of planned reintroduction of border control at internal borders (EC:
On the application of Schengen Borders Code, 2009).

However, somewhat later, the European Commission, concerned about
the risk of illegal immigration in Africa by the political crisis in Africa, proposed
to provide for stricter application of the Schengen rules and a more structured
decision-making mechanism for the temporary reintroduction of border control at
internal borders if there is a serious threat to public order or internal security (EC:
on strengthening the Schengen Area, 2011).

In exceptional circumstances, border control at internal borders (Schengen
Borders Code, 2016, Art 15) may be temporarily restored if there is a serious
threat to public order or internal security. The possibility of reintroducing border
control at internal borders at EU level has been used several dozen times. In 2018,
only by November border control has been restored in six Schengen countries
(Temporary Reintroduction of Border Control, 2018). In most cases, the
reintroduction of border control has taken place in connection with large-scale
sporting events, political demonstrations or high-level political meetings (EK.
Schengen governance - strengthening the area without internal border controls,
2011).

The opportunity to reintroduce border control at internal borders in the
Schengen area was used at least 122 times in 2019 (Member States’ notifications
of the temporary reintroduction of border control at internal borders pursuant to
Article 25 et seq. of the Schengen Borders Code).

In most cases, the reintroduction of border control was linked to the threat
of terrorism and illegal migration, large-scale sporting events, political
manifestations or government level political meetings (EC. Schengen governance:
strengthening the area without controls at internal borders, 2011).

For example, in order to avoid possible threats to the NATO Parliamentary
Assembly's Spring Session in Riga from 2010 From May 28 to June 1, temporary
border control at the internal borders was restored and for 397 persons were found
breaches related to use of travel documents at internal borders (Regulations by the
Cabinet of Ministers on the temporary reintroduction of border control at internal
borders, 2010).

Abolishing persons control at the internal borders allows the border
crossing not only citizens but also foreigners who can enter and stay in the
Schengen territory for up to 3 months if they have a valid travel document and
visa (if required) (Schengen Convention, 1990, Art 5). Article 10 of the Schengen
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Convention defines the need for visas for foreigners - a uniform Schengen visa is
introduced throughout the EU common area, which is valid in all Schengen
countries when it is issued for entry into one country (Visa regulations by the
Cabinet of Ministers, 2010).
But in this respect, it is important in the context of:
1) referring the concept of “first entry” not only to the first entry
(Nicolae Bot, Préfetdu Val-de-Marne, C-241/05, 2006) into the
Schengen area, but also to the first entry after the end of the six month
period counting from the first entry, as well as any other first entry
after any new the end of the six month period from the first day of
the first entry which, in the meaning and interpretation of this
provision, may cause problems for border crossing parties, as no such
information is indicated in the visa (Visa regulations, 2011);
2) the refusal of aliens to enter the Schengen territory if they constitute
a threat to public order and security, information obtained from the
Schengen Information System at all border inspection posts at the
external borders in all Schengen area countries.

In the Opinion of Advocate General Mengozzi in Case C 84/12, the
conditions for entry in Article 21 and Article 32 (1) of the Visa Code, as well as
the risk assessment and grounds for refusal, which are likely to lead to incorrect
decision making visa issuance procedure (2013). In addition to the Schengen
border code and the Visa Code, the threats to the policy, internal security, public
health and international relations of the Member State identified in the grounds
for refusing entry are set out in the Visa Code in addition to the conditions for
issuing a visa, such as the absence of a threat of illegal immigration, the validity
of the purpose of entry, the lodging of a visa application authenticity of
documents, medical insurance and availability of means of subsistence (Visa
Code, 2009, Art 21, 32).

The third part of the Schengen Convention, Police and Security, is devoted
to law enforcement cooperation, police surveillance and pursuit, including the
crossing of internal borders, by continuing to observe individuals or following
criminals in hot pursuit (Matvejevs, 2006, pp 49 — 60, 149 - 171).

Persons crossing internal borders should be perceived as meeting the
conditions of entry and have already been inspected at one of the Member States’
external borders. However, regardless of the accuracy and integrity of border
controls in a Member State, when aliens stay in the territory of the Schengen
Convention Member States may change the legal basis for stay (the validity of the
travel document or visa expires, the travel document is lost, the legal basis for

49



stay, etc.). In such cases, individuals continue to move freely throughout the
Schengen area, creating a significant risk of illegal immigration.

The provisions of the Schengen acquis require the Member States to
implement systematic “compensatory” measures when removing border control
at internal borders (Gaveika, 2009, pp 127 - 133).

Until the abolition of border control at the internal borders, border checks
were essential for the prevention of delinquency, since all persons were fully
registered during the border checks and the law enforcement agencies were able
to determine the fact of entry and exit of the persons. When carrying out border
checks at all borders, the illegal entry into the country did not create a high risk
and it was insignificant (Public reports of the State Border Guard on years 2002 -
2011). Unfortunately, in the case of the restoration of border control Regulations
by the (Cabinet of Ministers on the temporary reintroduction of border control at
internal borders, 2010) at internal borders, the number of offenses is increasing
sharply (in 7 days period in 2007 when systematic border checks were carried
out - 184 offenses were detected, and in 2010, during the same period when the
border checks were restored - 376 offenses were detected) (Gaveika, 2018), which
in general indicates that “‘compensatory measures” are ineffective, furthermore,
given the fact that the public is warned in advance in all Member States about the
time and place of the restoration of border checks.

It is the task of a Member State of the Schengen Convention to inform the
EC six weeks in advance (except in cases of urgency) that it assesses the validity
of such measures and informs the public (Schengen Borders Code, 2016, Art 26 -
30) in the future, but the task of informing the public in the Ministry of Internal
Affairs in Latvia (Law on the State border of the Republic of Latvia, 2009, Art 28).

Consequently, the actual extent of cross-border delinquency at internal
borders, when border checks are not carried out, cannot be precisely determined.

The fourth part of the Schengen Convention “Schengen Information
System”, which provides for a global information system for combating
delinquency and cooperation between the Member States, is very important in the
work of law enforcement authorities. The use of the SIS involves significant
changes in the regulation of the immigration process in each of the Schengen
Member States (Grenziiberschreitende polizeiliche Zusammenarbeit zwischen
den Schengen-Staaten im EU Rahmen, 1999, S 147) in order to strengthen public
order and security in the territory of the Member States by ensuring the
availability of reports to the competent institutions and authorities (Law on
operation of the Schengen Information System, 2007, Art 1) of the Member
States, although these reports sometimes lack sufficient justification for public
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order interests to ban entry for specific persons (ECJ case on 31 January 2006
C-503/03 Commission v Spain, 2003).

The SIS is a common database of law enforcement agencies, in which, by
2012, more than 40 million alerts (up by about 3% per month) from 28 countries
(Schengen Inforamtion System, 2014), including Romania and Bulgaria, were
entered, although they are still not members of the Schengen area (EU Council
Decision of 29 June 2010 on the implementation of the provisions of the Schengen
acquis relating to the Schengen Information System in the Republic of Bulgaria
and Romania, 2010).

Since 2008 by 2013 the total number of SIS alerts increased from 22.9 to
44 million (Schengen. Your gateway to free movement in Europe, 2013). The
capacity of the SIS database was limited due to technical limitations. It was
planned that by 2008 December 31 a new system of SIS Il with the use of
biometrics and the integration of national information systems will come into
operation, which ultimately only started in 2013 in May (the Ministry of the
Interior of the Republic of Latvia).

Currently, the Schengen Information System is used by law enforcement
authorities of 28 European Union and European Economic Area countries
(Iceland, Norway, Switzerland, and Liechtenstein) and the total number of alerts
in the Schengen Information System exceeds 40 million. At the end of 2017, SIS
contained approximately 76.5 million records, it was accessed 5.2 billion times
and secured 243,818 hits (when a search leads to an alert and authorities confirm
it) (Schengen Information System, 2020).

The sixth part of the Schengen Convention, entitled “Protection of
Personal Data”, aims to protect the human right to privacy. The SIS operation law
in Latvia specifies the authorities responsible for including the reports in the
system and the institutions that have access to the reports already included, as well
as the priority requirements (Law on operation of the Schengen Information
System, 2007, Art 12, 14) of the reports, also introducing new information
technology solutions, incl. the use of biometric data (Biometric data protection
system law 2009, Art 1) and ensuring the protection of personal data - auditing at
least once every four years.

With regard to the protection of personal data, the author does not agree
with E.Krutova’s statement that it is not possible to provide control in the practical
work or information indirectly not used outside the purpose of the provision, as
the SIS information is nevertheless protected both by the personalization of users
and the control of cases and objectives of the system’s use. Disagreeable is
E.Krutova’s opinion that the SIS and the Priim information system (as regards the
use of DNA profiles in the fight against terrorism and cross - border crime)
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(Krutova, 2011, pp 145 - 149) would be indistinguishable as the DNA is also a
biometric data and the creation of separate information systems for individual
biometric data or specific issues (crimes types) is destructive.

Chapter 7 of the Convention establishes responsibility for examining
asylum applications and seeks to standardize and unify the application of asylum
law in the light of the Geneva Convention on Refugee Status and the Dublin
Convention, which basically implements the Schengen Convention's asylum
provisions, including several directives. Chapter 7 of the Convention establishes
responsibility for examining asylum applications and seeks to standardize and
unify the application of asylum law in the light of the Geneva Convention on
Refugee Status and the Dublin Convention, which basically implements the
Schengen Convention's asylum provisions, including several directives.

Directive 2001/55 was adopted at first. This directive envisages
compulsory standards so that in case of mass inflow the refuges could get
temporary protection. Owing to other three directives almost in all member-states
were introduced unified compulsory standards for asylum seekers hosting
(Hosting directive), for third countries citizens or non-citizens’ qualifying as
refugees or persons who need international protection (Qualification directive),
and refugee status conferring or annulment for certain proceeding of the member-
states (Proceeding directive).

It is appropriate to agree to M.Baldwin-Edwards’ opinion, that in spite of
various legislative acts, the tendency of malicious use of Asylum Law is
increasing rapidly not only in the states of the Mediterranean region affected by
migration crisis, like Greece (Baldwin-Edwards, 2006), but also states
unattractive to asylum seekers like Latvia, which is at the moment is mostly used
for trials of illegal transit (Djackova et.al., 2011). This is the evidence of necessity
of further thoroughly elaborated development of Schengen Acquis (Guild,
Harlow, 2002), what will be partially accomplished through Directive
2008/115EC (Deportation directive) and with further suggestions of the EU
Parliament in improving the standards of asylum procedure, therefore achieving
the more peculiar framework of the main parts of the EU external borders regime —
solving the board crossing problem regarding to asylum requesting procedure.

According to the primary rights requirements proceeding from Part 1,
Acrticle 63 of the European Community Treaty (ECT) and stipulating that adopted
on this basis secondary legislative acts shall comply with Geneva Convention,
Directive 2001/55, the statements of preambles of Qualification directive and
Proceeding directive there is an unambiguous reference to conclusion made on
the special meeting of the European Council in Tampere, that the total being
established European asylum system shall be based fully and absolutely
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application of Geneva Convention. The statements of preambles of these
directives is emphasized, that these shall respect the acknowledged by Charter of
fundamental rights and principles, and the member-states shall use and apply
international legislative instruments in relation with the persons whom these
directives refer to. Therefore Hosting, Qualification and Proceeding directives
include essential compulsory standards referring to the asylum seekers and
considering of their requests. Moreover, Paragraph 2 Article 24 of Hosting
directive unambiguously stipulates that necessary assets are to be allocated to the
member-states in order to achieve the specified compulsory standards for asylum
seekers hosting. Likely Article 36 of Qualification directive says that the member-
state shall ensure the respective institutions and organizations’ employees with
necessary training.

Taking into account the stated above, it is legally ensured that attitude of
the member-state, which shall follow the compulsory standards of Hosting,
Qualification and Proceeding directives, toward asylum seekers and the principle
of considering asylum seekers’ requests are to be fulfilled according to the
requirements of Charter, Geneva Convention, and European Convention for the
Protection of Human Rights and Fundamental Freedoms.

However, despite numerous laws and regulations, trends in the abuse of
asylum rights are developing rapidly, not only in Mediterranean countries affected
by the migration crisis, such as Greece (Baldwin-Edwards, 2007), but even in
countries not yet attractive to asylum seekers such as Latvia, which are currently
used for illegal transit (Djackova, Andersone, Laganovska, 2011, p 35). This
demonstrates the need for further development of a balanced, carefully thought-
out asylum framework (Guild, Harlow, 2002, p 140), which is partly being
implemented within Directive 2008/115 EC (Return Directive) and subsequent
EU Parliament proposals to improve standards of asylum procedure (Bouteillet-
Paquet, 2011, pp 82 — 87), thereby achieving more specific regulation on border
crossing solving problems with the asylum application procedure. Furthermore in
the Directive 2013/33/EU in the context of the aggravation of the illegal migration
crisis (Gaveika, Bulgakova, 2016) the resources of the European Refugee Fund
and of the European Asylum Support Office should be mobilised to provide
adequate support to Member States’ efforts in implementing the standards set in
the second phase of the Common European Asylum System, in particular to those
Member States which are faced with specific and disproportionate pressures on
their asylum systems, due in particular to their geographical or demographic
situation (Directive 2013/33/EU).

The status of certain countries in the functioning of the Schengen
Convention should also be noted, namely, within the context of the UK and

53



Irerand The United Kingdom and Ireland joined the EU, but didn’t join the
Schengen Agreement. These countries did not agree with certain provisions of the
Schengen Agreement that resulted in refusing to join the Treaty, although they
have concluded their Common Travel Area and have similar basic principles to
the Schengen Agreement, i.e., these countries carry out border checks only at the
external borders. Switzerland, Norway, Liechtenstein and Iceland on the contrary
are members of the Schengen Convention but have not joined the EU. Croatia,
Cyprus, Bulgaria and Romania are EU Member States and are preparing to join
the Schengen area. The planned date for the accession of Bulgaria and Romania
to the Schengen Convention was set in autumn 2011, then postponed until March
2012 to April 2012 (The second overview on the Schengen Area activities in
May 1, 2012) but has not yet been implemented. Cyprus has not joined the
Schengen area because of a territorial conflict because it is currently divided into
two politically independent parts of Greece and Turkey. Liechtenstein is not an
EU member state, but its membership in the Schengen area began (Council of the
European Union. Schengen enlargement: Liechtenstein to become 26™ member
State, 2011) with the removal of claims by the EC as “tax havens”, offshore firms
and banks activities.

CHAPTER 3: Conclusions

1. The Schengen Agreement and the Schengen Convention are one of the
most significant achievements for free movement of persons on the
international scale. Taking into consideration the geopolitical importance
of these treaties and the most direct impact on constitutional rights and the
sovereignty of the Member States, they should be part of the EU's
founding treaties, since they create a single space for the free movement
of persons.

2. Until the abolition of border control at the internal borders, border checks
were essential for the prevention of crime, since all persons were fully
registered at the borderchecks and the law enforcement agencies were able
to determine the fact of entry and exit of persons.

3. An essential achievement of the Schengen agreement is the introduction
of a “Compensatory measures” by providing such regulations, measures
and actions that would help to prevent the negative consequences of the
free movement of persons. In the event of border checks being restored at
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internal borders, the number of offenses is increasing rapidly. The number
of offenses is also increasing every year in the control of immigration at
internal borders, which in general shows an insufficient effectiveness of
the “compensatory measures”.

One of the main concepts of the Schengen Convention, “border control”,
Is defined uncertainly, meaning “control at a border that, irrespective of
other considerations, justifies the intention to cross the border”. The
phrase “border control” is not specific, since it is not explicitly stated
whether it is a border check at the state border, which the Schengen
Convention does not define separately, or it is a control near the national
border, for example in the border area, as permitted by the Schengen
Convention for the control of customs drug trafficking and weapons
trafficking, cross-border pursuit of criminals.

At the EU level, there are no unified and precise definitions of the threats
to national policies, internal security, public health, international relations
identified by the Schengen Borders Code as grounds for refusing entry,
but the Visa Code further sets out the conditions for issuing a visa, such
as the absence of illegal immigration threats, the justification for the
purpose of entry, the authenticity of the visa application documents
submitted, the medical insurance and the availability of means of
subsistence.
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CHAPTER 4

Schengen acquis and its implementation in Latvia

As a result of the experience and current developments in the application
of the Schengen Convention, the need to systematise many legislative acts and
even certain provisions arising during the Schengen Convention came into being
in a single system (Vitolins, 2008, pp 1 - 4) called the Schengen acquis (Council
Decision 1999/435/EC of 20 May 1999) which plays an important role in the
development of the EU external borders legal framework. Analysing the content
of Council Decision 1999/435/EC, it must be concluded that the Schengen acquis
includes 99 Council Decisions, 37 Declarations, 5 Central Group Decisions, 78
Executive Committee Decisions which have to be fully (Protocol integrating the
Schengen acquis in to the framework of the European Union; OJ C 340, 10
November 1997) transposed by the States wishing to join the EU.

By signing the EU Accession Treaty (Treaty on Accession to the EU,
2003), Latvia also made a commitment to adopt the acquis communautaire - the
set of EU legal acts in force at the time of accession. Annex | (Act to
Treaty on Accession to the EU, 2003) to the Act of Accession listed in detail the
provisions of the Schengen acquis applicable in Latvia in the following 63 legal
acts (in regulations, decisions, declarations, directives along with the Schengen
Agreement and the Schengen Convention) adopted between December 1993 and
November 2002.

The final stage of the implementation of the provisions of the Schengen
acquis was of particular importance for Latvia. On 6 December 2007, the EU
Council adopted a decision on the full application of the provisions of the
Schengen acquis in nine EU Member States (Council Decision 2007/801/EC). By
the end of 2007, the Schengen acquis was supplemented by a further 16 legislative
acts, apart from numerous amendments to previous legal acts.

The Ministry of Foreign Affairs of Latvia by systematizing the Schengen
acquis, has reduced the number of legal acts almost twice since 2014 and has
published only those acts which are binding on Latvia (Schengen acquis included
in the European Union system, as well adopted as, or otherwise related to which,
upon accession, shall be binding upon and applicable to the new Member States).

Therefore, we can agree with some experts that there is less and less reason
to talk about the Member States of the Schengen Agreement or the Schengen
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Convention, but about the countries that apply the provisions of the Schengen
acquis (Vttolins, 2008, pp 1 - 4).

The Schengen acquis also presents a number of significant problems as
the range of legislation contained in the Schengen acquis is very wide, many
provisions in different versions and formulations are repeated at the same time in
several legal acts, but sometimes also contradictory and difficult to understand
due to the regular use of references to other legislation.

The conceptual problems of the Schengen acquis are also evidenced by
the findings of some experts, such as Advocate General Roiss Harabo Colomer,
on the role of case-law in the development of the Schengen acquis in identifying
inaccuracies, shortcomings and problems. He implicitly acknowledges these
problems in his conclusions in the criminal proceedings against Leopold Henri
Van Esbroeck (Opinion of Mr Advocate General Ruiz-Jarabo Colomer delivered
on 20 October 2005), recognizing that the Schengen acquis did not contain any
specific rule on the application of the principle non bis in idem - a person
convicted in one Member State of a final judgment should not be convicted of the
same offense. In the event of a conviction, the sentence has already been served,
and can no longer be enforced under the law of the Member State of origin
(Schengen Convention, 1990, Chart 3).

The Schengen acquis does not formally include case law, although it could
help to better understand and apply legal provisions. This is also evidenced by the
Latvian professor J.Bojars acknowledgment that, in order to strengthen EU
democracy through the courts, the Treaty of Amsterdam extended the jurisdiction
of the European Court of Justice to cases previously outside its jurisdiction in
areas of individual law such as asylum, immigration and free movement of
persons. Other Latvian legal scholars also refer to case law as a mandatory part of
EU primary law (A guide for legal practicioners, 2008, p 23).

The list of Schengen acquis does not mention another group of legal
regulations - international (non-EU) law, which is binding on the EU, thus also
Latvia, which is a member state of almost 300 international treaties and member
of more than 50 international organizations (Fogels, 2006, p 337) where borders
and border control legislation takes a significant proportion.

International law is also regarded by EU law scholars as primary EU law
(Craig, deBurca, 2011, p 337, also based on case law (Case T-315/01 Yassin
Abdullah Kadi) (Yassin Abdullah Kadi v Council of the European Union and
Commission of the European Communities, Case T-315/01, 2005) including as
regards the right balance between the right of free movement of persons and the
EU's internal security, and C 402/05 P and C 415/05 P referring to jus cogens,
which is perceived as an international public policy which is binding on all
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subjects of international law, including UN instances, and from which it cannot
be derogated (Joined Cases C-402/05 P and C-415/05 P: Judgment of the Court
(Grand Chamber) of 3 September 2008).

Other experts sought to systematize the regulatory framework of the
Schengen acquis by areas of activity such as border control, visas, residence (right
of residence), police cooperation, judicial cooperation, SIS (Vitolins, 2008,
pp1-4).

The final stage in the preparation of the implementation of the provisions
of the Schengen acquis was of particular importance for Latvia, when the so-
called Schengen inspections were carried out in order to determine the readiness
of the respective Member States to abolish controls at the EU internal borders.
The legal mechanism for these checks was set up already in 1998 by the
establishment of a Standing Committee on Schengen Evaluation and
Implementation (hereinafter referred to as “the Committee”) under the auspices
of the Executive Committee the proper application of the acquis in the countries
already implementing the Schengen acquis (The Schengen acquis - Decision of
the Executive Committee of 16 September 1998 setting up a Standing Committee
on the evaluation and implementation of Schengen (SCH/Com-ex (98) 26 def.)).

The Committee produced a detailed report and assessed the preparedness
of the candidate countries in all the areas covered by the SCH/Com-ex (93) 22 rev
(The Schengen acquis - Decision of the Executive Committee of 14 December
1993 concerning the confidential nature of certain documents (SCH/Com-ex (93)
22 rev.) decision of 14 December 1993.

The evaluation covered the following areas: control at the external
borders; surveillance of external land and sea borders; visas; residence permits;
alerts on wanted persons; police cooperation; mutual assistance in criminal
matters, including expulsion; drug control; Application of the SIS, in particular
the SIRENE Manual; protection of personal data; expulsion and readmission;
border crossing procedures at airports (The Schengen acquis - Decision of the
Executive Committee of 16 September 1998 setting up a Standing Committee on
the evaluation and implementation of Schengen (SCH/Com-ex (98) 26 def.)).

Some of these areas were rather confusing and largely general, due to the
large, non-systematic nature of the Schengen acquis, as:

1) The Common Manual was not on the list of the Schengen acquis,

apparently due to its confidentiality status (Decision 2002/353/EK,
2002) until 2002. In addition, the Common Manual is mentioned
separately from the Common Consular Instruction, although both
parts of these laws and regulations were contained in the same law;
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(2) Mutual cooperation in criminal matters was limited to one type of
cross-border crime — “narcotics”, which is itself defined in very
general terms with just one word;

(3) the emphasis was solely on the application of the Common Manual
and the SIRENE Manual, although the Schengen acquis also contains
a Manual on cross-border police cooperation (SCH/COM-ex (98) 52
of 16.12.1998); Manual of documents to which a visa may be affixed
(SCH/COM-ex (98) 56 of 16.12.1998); Manual of documents to
which a visa may be affixed (SCH/COM-ex (99) 14 28.4.1999);
Schengen Handbook on police and security cooperation - Police
cooperation (SCH/COM-ex (97) 6 Rev 2 of 24 June 1997)
(1999/435/EC: Council Decision of 20 May 1999);

4) The phrase “return and readmission policy” is incorrect, given that
the areas to be examined in the Schengen evaluation mainly refer to
the activities of law enforcement authorities, which have no
legislative function and thus do not define policies in these or other
areas.

Spain, as the country holding the Presidency of the Council of the EU,
initiated the enlargement of the EU in 2002. In order to clarify and clarify the
requirements to be met by the candidate countries prior to accession,
“Recommendations and Best Practices for the correct application of the Schengen
acquis” were developed in 2002 and merged into the Schengen Catalogue
(hereinafter - the Schengen Catalogue). It is drawn up in two columns, on the one
hand the level required by the acquis and, on the other, the optimum practice in
the Member States, even if it is desirable it is not set as mandatory (EU Schengen
Catalogue, 2002).

The catalog stagnated to some extent unitl it was updated only in 2009. It
was supplemented by adding the areas as Integrated Border Management concept
and Return and readmission (EU Schengen Catalogue External borders control
Return and readmission Recommendations and best practices, 2009).
Furthermore, this Catalogue is not part of the Schengen acquis. The range of
issues to be examined in the course of the Schengen evaluation of Latvia and other
countries was, and still is, almost identical to the best practices identified in the
Catalog, using it as mandatory rules thus proving the need for further
consolidation and concretization of the Schengen acquis.

The Schengen evaluation working group “Sch-eval” approved the
Schengen evaluation commission visit plan on 10 January 2006, in Brussels. The
purpose of the evaluation activities was to test the readiness of the law
enforcement authorities to fully apply the requirements of the Schengen acquis
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and to abolish border controls at the Latvian - Lithuanian and Latvian - Estonian
borders (Beérzina, 2006).

Concerning border control in Latvia, checks were carried out on land
borders, air borders and sea borders, and the scope of the SIS was evaluated. On
the basis of the results of the Schengen inspections, the EU Council recognized
that the conditions necessary for the application of the Schengen acquis have been
fulfilled in the Member States concerned, including Latvia. Although Latvia
successfully passed the Schengen evaluation test in 2006 and no significant
shortcomings were recorded in official reports, the Latvian State Border Guard
staff, contrary to the requirements of the Schengen Convention and the Code,
were found to have insufficient professionalism in such areas as administrative
law, interviewing (questioning persons crossing the border), dealing with
emergencies, verification of documents and detection of counterfeit documents,
the use of information technology and foreign languages skills (VRS 2006.9.
29.dec. nr.1479). The priority tasks of the Latvian State Border Guard for the
professional training of border guards for 2007 included only the following issues:
improvement of document examination skills (19 border guards), training of
document experts (6 border guards), training of officers of the criminal
investigation service (47 border guards), with a total of just 220 officials (VRS
2007.g. 26.janv. nr.119). Professional training of border guards in the Regional
Boards of the State Border Guard at that time provided non-differentiated,
superficial training of all categories of border guards in weapon and shooting
training, first aid, physical training, routine training, basic knowledge, which was
just a small part of questions laid down in the Catalogue thus not providing
sufficient competence development for border guards (Gaveika, 2008, pp 7-15).

EC on November 16,2010 drafted proposals for a Regulation establishing
a Schengen evaluation mechanism intended to reinforce the Schengen evaluation
mechanism and to establish a framework for the coordinated reintroduction of
checks at internal borders in the event of an emergency, amending the Code (EC:
on strengthening the Schengen Area, 2011) accordingly.

Each Member State is being evaluated at least once every five years,
including unannounced visits (inspections) to monitor the correct implementation
of any additional measures (COM/2011/0559 final - 2010/0312 (COD)). If serious
deficiencies are identified, support measures may be taken - the EC, Member
States, FRONTEX or other agencies such as Europol or the European Asylum
Support Office (EASO) can provide technical and financial assistance. If, despite
these support measures, the most significant deficiencies are not remedied, a
decision may be taken to authorize the temporary reintroduction of internal border
control (EC: on strengthening the Schengen Area, 2011).
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The regular Schengen evaluation started in Latvia in 2012 and until May
2013 (Council of the European Union. Preparation of the Schengen evaluation in
2012), before which the Schengen evaluation (P&tersone, 2011) simulation was
carried out (VRS 2012.g. 10.jan. nr.39.). Analyzing the results, it should be noted
that about 70% of all shortcomings were again related to the lack of competence
of the staff and are generally similar to those found in 2006 (Gaveika, 2007, pp
21, 22).

Strategy of the Ministry of the Interior (Mol) 2007-2009, referring to
numerous EU and national laws, including The Bologna Declaration envisaged
the main goal of the Latvian State Border Guard - to establish a system of state
border guarding in accordance with the requirements set for the EU external
borders, fulfilling the provisions of the Schengen Agreement (Gaveika, 2009,
Thezis). In order to achieve this goal, the Mol has identified compliance with the
provisions of the EU and Schengen acquis, which is related to the improvement
of administrative capacity, as one of the most important operational priorities of
the State Border Guard of Latvia (Strategy of the Ministry of the Interor for years
2007. - 2009., 2006).

The updating and improvement of the system of training and professional
development of border guards is definitely noteworthy. Namely, in 2018, changes
were made by integrating the requirements of the Common Core Curriculum for
Border and Basic Training of the Coast Guard in the EU, approved and updated
by the Frontex Agency on 12 June 2017, in the Border Guard College continuing
education program. Two new qualification upgrading programs were developed
and 11 existing ones were updated (Public reports of the State Border Guard,
2018).

From 9 to 27 April 2018, the current Schengen evaluation took place in
Latvia and identified a number of shortcomings identified in previous checks
related to the professionalism of staff: more in-depth training for first-line border
guards on the identification of forged and falsified documents, visa the policy, use
of VIS and entry conditions; train border guards on how to find relevant materials,
such as document alerts, updated risk analysis and relevant manuals; further
improve border guards' knowledge of the security features of stamps and
documents, with regular in-service training ensure that all border guards receive
the necessary training as soon as they are deployed (or in shortest period after) at
the border crossing point (CounciloftheEuropeanUnionBrussels, 8 March 2019
(OR. en)7288/19SCH-EVAL 54FRONT 101COMIX 152).

President of the European Commission José Manuel Durao Barroso, while
speaking in the European Parliament debate in already in 2007, pointed out that
globalization presents particular challenges. One of them is mass migration,
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which is a new challenge for all law enforcement agencies and cannot be
addressed by each Member State individually (Durau Barozu, 2007). Latvia
agreed on the importance of clearly defining and defining the responsibilities,
duties and tasks of all parties involved in the development of the new Schengen
evaluation mechanism, so that they can contribute to the effective use of the
mechanism while ensuring a balanced impact (Cabinet of Ministers meeting
conclusions, 2011, Jan). Already in 2002, the management plan (Council of the
European Union, EU external borders management plan, 2002) for the
management of the external borders of the EU Member States identified a number
of shortcomings and problems in the Schengen acquis system that have not yet
been resolved and some of which the author analyzes below.

For example, Article 5 of the Schengen Convention states that foreigners
admitted to the common area of free movement may not be “considered as a threat
to public policy, national security or the international relations of any of the
Member States™. It is not at all easy to apply the same principle at the external
borders, as individuals are assessed on the basis of national criteria, which differ
from one Member State to another (Council of the European Union, EU external
borders management plan, 2002, p 28). The concept of public order is a rather
complex, much-debated legal concept (Dubure, Fogels, Fridrihsons, et. al., 1998,
p 230), and is found in several Schengen acquis legislation and case law (Case
C-33/07, 2007). Because of problems of interpretation, attempts to balance the
provision of public order with the free movement of persons have become the
subject of several judicial precedents, both within the individual Schengen
Member States (Latvijas Republikas Satversmes Case No 2004-26-01, 2005) and
at EU level (C-503/03, 2006). Public order can be understood to mean both the
order in public places, which is expressed in the exercise of subjective rights and
the duties of citizens, the constant protection of the rights and freedoms of
citizens, the monitoring of the compulsory fulfilment of all statutory duties of
officials and citizens, and other interpretations. No explanation of the concept of
public order can be found either in the Schengen acquis or even in the national
legislation of some countries, although it is directly from Western European
countries - France and Germany - in the 18th centuryspread in Eastern Europe and
other countries (benbckuii, 2004, p 231).

Many differences between national laws and administrative practices lead
to contradictions and conflicts. For example, the interpretation of the rules on SIS
alarms varies from one Member State to another. These factors inevitably affect
the homogeneity of the management of the external borders from the point of view
(Council of the European Union, EU external borders management plan, 2002,
p 29) of internal security of the common area of free movement, since national
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databases such as expulsion and expulsion register (Regulations regarding the
register of expelled aliens and entry bans, 2013) exist alongside the SIS with
similar tasks and often not integrated problems arise.

Although Article 6 of the Schengen Convention provides for checks on all
persons crossing the external borders at entry and exit, in practice the checks on
persons leaving the border are less stringent, although prohibitions on the exit of
those who may pose a security risk should be introduced or unobtrusive
supervision of such persons should be performed (Council of the European Union,
ES dalibvalstu argjo robezu parvaldisanas plans, 2002, p 30). It should be noted
that insufficient attention is paid to the border checks of emigrants, as, for
example, the amount of administrative fines imposed by the Latvian State Border
Guard but paid by the offenders is less than half of the fines imposed. As a result,
the objectives of the administrative penalties imposed are not achieved.

The Post doctoral Research Support Project “EU External Border
Security, Latvian Internal Security” No.1.1.2/VIAA/1/16/127 involved also
survey of border guard officers. Within the framework of this project, a survey of
junior officers of the State Border Guard of Latvia, including heads of structural
units, was conducted in 2019 to find out the views of the officials (employees) of
the State Border Guard on matters related to the legal practice and regulatory
issues in border control, illegal immigration control and other areas, as well as to
clarify the role of Latvian Border Guard officials (employees) in the protection of
the rights of asylum seekers (refugees) and other persons. In general, the majority
of the State Border Guard officials consider that the external legal framework,
both in the field of illegal immigration prevention and in the area of asylum and
refugees generally is in order. The respondents’ answers indicated that the main
problems are the legal understanding and uniform application of these legal acts
in practical situations both in the structural units of the State Border Guard and
other cooperation institutions.

One of the problems identified was the lack of knowledge to find out the
content of legal provisions through legal methods.The respondents strongly
argued that officials of the Latvian State Border Guard who have both theoretical
and practical knowledge and skills in the relevant field should always participate
in the creation of legal provisions related to the restriction of illegal immigration,
with the mandatory involvement of experts of the practical side. The respondents
believe that the implementation and observance of laws and regulations developed
by theoreticians often cause problems. The majority of the respondents agree that
the legal framework for the operation of information communication technologies
and databases is sufficient and in line with modern requirements and the functions
of the State Border Guard, and ensures that the rights of individuals are respected.
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According to the respondents, regarding the area of asylum and refugees,
the State Border Guard officials are capable of performing the activities required
in the asylum procedure and the capacity of the State Border Guard, the
knowledge and skills of the State Border Guard officials are sufficient for the
effective asylum procedure.

The main recommendations for the improvement and uniform application
of the legal framework were related to the need for clarification of normative acts
in order to have a common understanding in all structural units of the State Border
Guard and other co-operation institutions related to the restriction of illegal
immigration and asylum.

Responses were also given to the need to streamline the legislative process
by providing high quality internal legislation that is binding on all institutions
involved and clarifying the implementation of joint operations / actions. It was
pointed out that training would be needed both within the State Border Guard
units and joint training with cooperation partners, in which the legal framework
would be clarified, with the addition of experts in the specific field (Gaveika,
Post — doctoral Research project, The EU's external border security, Latvian
internal security. Nr.1.1.1.2./VIAA/1/16/127, 2017).

Schengen acquis and Integrated border management plan of the state
border of the Republic of Latvia for 2019-2020 defines that the risk analysis
system of the State Border Guard is based on the FRONTEX Recommendations —
Common Integrated Risk Analysis Model - CIRAM, the Recommendations and
Risk Indicators developed by the FRONTEX Risk Analysis Network to rapidly
achieve objectives on a hierarchical basis and align them with EU requirements
(Order by the Cabinet of Ministers No 651, 2019). Risk analysis is the activity
carried out by the departments of the State Border Guard to assess the existing
and potential threats within their area of competence and their impact on the
performance of the State Border Guard functions and tasks (Regulations on risk
analysis systems, 2009) which in turn derive from FRONTEX’s competence to
perform risk analysis, coordinate information exchange based on risk analysis and
threat assessment (Regulation (EU) 2016/399, Art 4).

Despite the fact that risk analysis is a mandatory norm in law enforcement,
it is a legal concept (in the field of criminology) that needs to be defined in detail,
revealing the content and methodology of its application. Recommendations for
international guidelines and the modest regulatory framework for the risk analysis
system are unconsolidated and confusing, but the informative materials are mostly
in English. The State Border Law of Latvia (2009) defines risk analysis (On the
State Border of the Republic of Latvia, 2009, Art 6) as a part of the border guard
system. An ordinary border guard whose duties are not directly related to risk
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analysis as a basic duty often has no idea of its structure or place in the border
guard system.

Latvian academic, professor T.Jundzis looks at risk analysis in a global
context: “Risk analysis allows us to draw attention to several global risk groups
that the European Union will have to overcome in the next decade. These are: the
struggle for and power of the world power; widening economic disparities and
risks of poverty; depletion of resources and risks of their redistribution; ignoring
cultural differences and identity insults; information society risks; terrorism and
transnational crime; military rivalry and armament” (Jundzis, 2011, p 44).

The concept of risk analysis is included in another, not defined and rather
vague concept “integrated management of external borders”, which was once
introduced in the Laeken EP conclusions of 14 and 15 December 2001, defined
as “integrated management system for external borders” and to be understood as
activities carried out by the authorities of the Member States with the aim of
“controlling and monitoring borders, analyzing risks, providing personnel and
premises”.

This concept is enshrined in the Treaty on the Functioning of the European
Union and Article 77 refers to its “gradual introduction” on the basis of the
principle enshrined in the Tampere conclusions and enshrined in the Laeken
conclusions that foresees “better management of the European Union's external
border control, to ensure fight against terrorism, prevention of illegal migration
and trafficking in human beings” (Apap, 2008). To ensure uniform and high-
quality control of the external borders, a European External Borders Fund was set
up with the aim of developing a common integrated border management system
covering all measures relating to policy, legislation, systematic cooperation, the
sharing of equipment and technology by the competent authorities of the Member
States at different scales, in cooperation with each other and, where appropriate,
with other stakeholders, using a tiered border security model and an integrated
EU risk analysis (European Parliament and of the Council Decision
574/2007/EC).

The external border management plan required a common standard for the
training of border guards (Order by the Cabinet of Ministers No 651, 2019). One
of the missions of FRONTEX is to assist Member States in the training of their
national border guards, including the establishment of common training standards
(Regulation (EU) 2016/1624, Art 8). Only in 2007 the Common Core Curriculum
for basic training for EU Border Guards in the form of a comprehensive body of
methodological material (Frontex Agency, Rondo ONZ, po 302) introduced. This
curriculum sought to define training objectives, professional skills to be achieved,
common approaches and achievable training outcomes, common guidelines and
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approximate thematic fields of training as well as specialization in air, sea and
land modules thus encompassing vast information amountsthat its mastering
(applied to average border guard level). The usefulness and effectiveness of the
practical implementation of this curriculum is rather questionable. Furthermore,
the terminology of this program is extremely inadequate, sometimes too general,
sometimes even incomprehensible in practical terms, giving the impression that
it seeks to conceal any issues that might be useful in each case for the professional
qualifications of border guards. Despite the questionablility and the quality of
curriculum implementation, FRONTEX also did not define and enacted by by law
a a legally binding and specific standard of professionalism for all border guards
but limited it only to Article 16 (1) of the Schengen Borders Code wording that
Member States shall ensure that the border guards are specialised and properly
trained professionals, taking into account common core curricula for border
guards established and developed by the European Agency for the Management
of Operational Cooperation at the External Borders of the Member States (‘the
Agency’) established by Regulation (EC) No 2007/2004. Training curricula shall
include specialized training for detecting and dealing with situations involving
vulnerable persons, such as unaccompanied minors and victims of trafficking.
Member States, with the support of the Agency, shall encourage border guards to
learn the languages necessary for the carrying-out of their tasks.

The plan for the management of the external borders of the EU Member
States envisaged the revision of the Common Manual on Control of External
Borders (hereinafter - the Common Manual) to clarify the legal status of its
provisions and make it a regulatory resource alongside other legal instruments. In
this respect, a legislative initiative was needed to include some of the best
practices identified in the Common Manual on the basis of the Catalogue and thus
to make them binding (Council of the European Union, EU external borders
management plan, 2002, pp 107, 108).

Unfortunately, the intentions of the plan to establish a legally binding
status for the Common Manual have not yet been implemented, which in some
cases served as a precedent for court cases, such as the UK v Council where the
UK bases its view on two Measures based on the Schengen acquis. The first type
of measure is the Schengen integral measure, while the second type is the
Schengen related measure. The first type of measure is inseparably linked to the
Schengen acquis, such as, for example, measures amending the Schengen acquis
in which the United Kingdom does not participate. By contrast, the second type
of measure is inseparably linked to the Schengen acquis and may be adopted in
order to attain the objectives of the Schengen acquis. The integrity of the
Schengen acquis is not jeopardized if the United Kingdom participates in the
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implementation of the second type of measures (Opinion of Advocate General
Trstenjak, 2007, Case C-77/05).

However, the common EU rules on the control of persons at the borders,
including both border controls and border surveillance, set out in the Code, should
be considered as a positive development in consolidating and codifying the
Schengen acquis, although the rest of the Schengen acquis. Perhaps the EC
therefore considered it necessary to ensure uniform application of border control
rules by all Member States' authorities competent to carry out border control tasks
by developing a Practical Handbook for Border Guards (updated in 2019) with
common guidelines, best practices and recommendations on border control issues
serves just as a suggestion (Practical Handbook for Border Guards, 2019, pp 1, 2).

CHAPTER 4: Conclusions

1. The Schengen Agreement and the Schengen Convention (including
Accession Treaties and Protocols), the international law of the Member
States on the crossing of borders and national borders, and the case law of
the Schengen acquis should be considered as primary sources of EU law.

2. The legal force of several EU soft law instruments, such as the Catalogue,
becomes legally binding in the application and Schengen evaluation
process, which demonstrates the need for a comprehensive, legally
binding and concrete regulatory framework in the context of a
significantly enlarged Schengen area.

3. The notion of competence of authorities and officials, which is used but
not defined in the Schengen acquis and which, according to the author,
should be understood as a uniform system of powers, professionalism and
compliance of officials and authorities, plays a particularly important role
in the implementation of the Schengen acquis.

4, Border checks on emigrants are given insufficient attention. The amount
of administrative fines imposed by the SBG, but paid by the offenders, is
less than half the amount of the fines imposed. As a result, the objectives
of the administrative sanctions imposed by the SBG are not achieved. This
problem is not only specific to fines imposed by the SBG and is complex
to deal with, concluding international agreements on legal aid and
providing for the possibility of recovering fines.
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CHAPTER 5

Schengen Borders Code and its implementation in Latvia

The Schengen Borders Code (Regulation (EC) No 562/2006) was the first
codified legislative act of its kind in the history of EU law to include rules on the
crossing of external and internal borders, affecting not only EU citizens but also
“third country” (Schengen Borders Code, 2016, Art 20) citizen and nationals,
pursuing two main ideas:

1)  noborder checks on internal border crossing for EU citizens and third

country nationals;

2) standardization of external borders crossing. Also in the second
version, the Code was adopted by an EU Regulation and has direct
effect (Manual for practical work with EU related issues, 2008) or
force of law in each Schengen Member State and it does not require
ratification or any transformation in the national regulatory
framework.

The provisions of the Schengen Borders Code are without prejudice to the
provisions of the Directive on the right of EU citizens and their family members
to move and reside freely within the territory of the Member States (Directive
2004/38/EC). However, due to the specificities of the implementation of visas
related measures, the provisions of the EU (Consolidated version of the Treaty on
the Functioning of the European Union, TITLE IV) Schengen Borders Code do
not apply throughout the EU. Outside the scope of the Code are the United
Kingdom and Ireland. Denmark is also formally non-compliant with the
provisions of the Code but, as a party to the Schengen Convention, has
incorporated and enforced most of the provisions of the Code into national law.
For non-EU countries - Norway, Iceland, Liechtenstein and Switzerland - the
Schengen Borders Code provides for the further development and harmonization
of the provisions of the Schengen acquis in the context of the free movement of
persons (Schengen Borders Code, 2016, pp (37) - (42)).

The Schengen Borders Code defines the external borders of the EU, which
are land, including river and lake borders, sea borders and airports, river ports,
seaports and lake ports, provided they are not internal borders and internal
borders: (a) the common land borders, including river and lake borders, of the
Member States; (b) domestic airports within the Member States; (c) sea, river and
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lake ports of the Member States which operate a regular ferry service (Schengen
Borders Code, 2016, Art 2).

These definitions can be considered as vague since they do not reveal the
exact legal status of the external and internal borders of the EU and do not define
the nature and the differences in the regime of these borders.

The definition of “river and lake borders™ in the definition of the external
borders of the Code is incorrect as this definition should be understood as the
delimitation of the territory of rivers and lakes as separate geographical entities.
However, in reality, the national border line either passes through or crosses these
geographical features (in the border rivers along the river axis (midline), talweg
or coast).

On the other hand, the definition of airports and ports as external borders
IS incorrect, since international law still today refers to the state border, but not to
the infrastructure, and airports and ports are usually not even close to the state
border but within national territory. Rather, airports and ports should be defined
in the context of the regime (Latvian Border Law, 2009, Art 26) of border crossing
points (Schengen Borders Code, 2016, Art 2), which is not included as legal
concept in the Schengen Borders Code, however, in the case of border checks,
certain rules of the regime are contained in several chapters in a non-systematic
way, confused with the principles of border checks.

The superficiality of the definitions of external and internal borders is also
evidenced by the fact that alongside the ports and airports mentioned in the
definitions, it would be logical to specify road border crossing points and railway
stations, but they are not specified (there are three railroad border crossing points
in Latvia in Karsava, Zilupe and Indra as well as for luggage and goods border
checks in Riga, Daugavpils and Rezekne) (Regulations by the Cabinet of
Ministers, 2010 No 704. pp 3.1., 3.2.).

In the Schengen Borders Code, the definition of internal borders, like the
definition of external borders, incorrectly mentions river and lake borders as
common borders between Member States, but in the continuation of the definition
with the phrase “National airports of the Member States, ports of sea, rivers and
lakes of the Member States used for regular ferry traffic” There are several
shortcomings. It is not clear from the phrase “domestic airports of the Member
States” whether this refers to domestic flights within a single Member State
(meaningless in the context of the concept) or to flights between Member States.

Moreover, in the context of this provision, the preamble provides a
different definition of 'internal flight: 'any flight exclusively to or from the
territory of a Member State and not landing in the territory of a third country'. By
contrast, the term “third country” is not defined in the Schengen Borders Code,
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but “third country national” means any person who is not a Union citizen, within
the meaning of Article 20 (1) of the Treaty (Levits, 2001). However, in the
Schengen Convention, a third country is any country that is not a Contracting
Party (or not a member of the Schengen Convention).

In accordance with Article 1 of the Schengen Convention and Article 2
(3) of the Code, the Latvian Border Law (2009) made it necessary to divide flights
into internal and external flights, although this law does not define internal and
external flights at all, the Code does not include a term for external flights. In the
State Border Law (2009), the legislator had to determine the meaning of internal
and external flights, for example, internal flights can be taken to any airport or
aerodrome, but external flights from a non-Schengen third country can only be
used for international flights. Airports and aerodromes with border control points,
I.e. official border crossing points, which in Latvia are considered to be airports
in Riga, Daugavpils, Liepaja, Ventspils, Tukums and Lielvarde according to the
Cabinet of Ministers regulations (for military purposes) (Regulations by the
Cabinet of Ministers, 2010 No 704, p 5).

The sea border is an external border, because according to the Convention
on the Law of the Sea, the principle of peaceful passage (United Nations
Convention on the Law of the Sea, 1982, Art 19) through the territorial sea,
including crossing the sea border, is allowed to ships of any country, but in the
context of the state border regime crossing the border is only allowed in the
locations provided for this purpose (Latvian Border Law, 2009, Art 11).

The Convention on the Law of the Sea uses the terms ship, warship,
merchant ship, pirate ship, but there is no definition or classification of ships. Only
the term “cruise ship” (Schengen Borders Code, 2016, Art 2, p 16) is included in
the Code, whereas in national legislation the term “ship” is included only in the
2006 Maritime Code (Latvian Maritime Code, 2006, Art 1.%).

It may be noted that the term “ferry” is used in the Code but is not defined,
although ferry traffic to the EU and to Latvian ports is quite intensive. The
glossary contains the following statement: “Ferry means a water vehicle for
transferring land vehicles, cargo and passengers across water obstacles (lake,
river, bay and sea)” (Justs, Baltutis, 2008, p 752). According to the author, a sea
ferry should be a licensed vessel used for the regular carriage of passengers and
vehicles between two or more ports with published timetables. The term “ship”
should be used in the Schengen Borders Code as persons and belongings can
travel not only by ferry but by any ship.

The Schengen Borders Code includes the term “third-country national” to
be understood as any person who is not a Union citizen. Persons enjoying the right
of free movement under Union law’ means: a) Union citizens within the meaning
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of Article 20 (1) TFEU, and third-country nationals who are members of the
family of a Union citizen exercising his or her right to free movement to whom
Directive 2004/38/EC of the European Parliament and of the Council (21) applies;
b) third-country nationals and their family members, whatever their nationality,
who, under agreements between the Union and its Member States, on the one
hand, and those third countries, on the other hand, enjoy rights of free movement
equivalent to those of Union citizens (Schengen Borders Code, 2016, Art 2,
pp 5, 6). In the Latvian Immigration Law, a person who is not a Latvian citizen or
non-citizen is a foreigner. This means that it can be both a third-country national
and a national of an EU Member State, the European Economic Area. However,
it should be borne in mind that not all EU countries are parties to the Schengen
Convention, and that there are countries which are party to the Schengen
Convention but are not EU Member States. The term “third country” in the Code
covers non-Schengen countries. This is currently also the case in Ireland.

Concerning the nationality status of persons, the European Convention on
Nationality (European Convention on Nationality: Council of Europe, Strasbourg,
6.X1.1997. CETS No 166), as Latvian academic professor J.Bojars points out,
contains a number of “thoughtful, difficult to implement, and others - unclear and
unspecified norms”. Therefore, states, especially superpowers, who quite rightly
regard citizenship as the basic instrument of the people's sovereignty, are reluctant
to subject it to international regulation (Bojars, 2004, p 399).

With the integration of the Schengen acquis into the EU legal order, the
term “foreigner” was more often replaced by “third country citizen” or “third
country national”. There are different interpretations of the term “foreigner” in
international, EU and national law. For the purposes of international law, in the
Declaration on the Rights of Persons who are not Nationals of the State in which
they reside (Declaration on the human rights of individuals who are not nationals
of the country in which they live, 1985, Art 1), the term “alien” is used in Acrticle
1 as a person who is not a national of the State in which he or she is.

The European Convention for the Protection of Human Rights and
Fundamental Freedoms covers all persons who do not have the right to a
nationality in the country of transit, residence or residence, refugees, own-
initiative nationals or stateless persons, whether they hold the citizenship of
another country. For the purposes of the Schengen Convention (Schengen
Convention, 1990, Art 1) “alien” shall mean any person who is not a national of
a Member State of the European Community. In essence, the term “third-country
national” has the same meaning as in Articles 20 to 22 of the Treaty on the
Functioning of the EU, meaning that it is any person who is not an EU citizen, i.e.
not a national of any EU Member State (Consolidated version of the Treaty on the
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Functioning of the European Union, 2009, Art 20, p 1). EU legislation and
documents use both concepts.

It should be noted that, in the context of expulsion, persons who enjoy the
same right to free movement as EU citizens under the relevant provisions of EU
law (Directive 2004/38/EC of the European Parliament and of the Council of 29
April 2004, Art 2, p 1) should be excluded from the category of third-country
nationals. For the purposes of the Directive on common standards and procedures
in Member States for returning illegally staying (Directive 2008/115/EC of the
European Parliament and of the Council of 29 Dec 2008) third-country nationals,
“third-country national” means any person who is not an EU citizen within the
meaning of Article 20 (1) of the EC Treaty has the right to free movement within
the EU as defined in Article 2 (5) of the Schengen Borders Code.

Most of the international law uses the term “alien” in a broader sense,
while EU law uses the term “third-country citizen” or “third-country national” in
a narrower sense. Consequently, the concept of “alien” is not to be defined in
itself, but as opposed to the term “citizen”. Under this approach, a person who
does not hold the nationality of a particular country should be considered an
“alien”. Thus, a stateless person and a refugee status are also included in this
category, and thus one can agree with a Latvian academic professor J.Bojars that
the definition of an alien in the Latvian Citizenship Law until 2013, when the term
stateless person was not included, was incomplete and legally unsatisfactory
(Bojars, 2004, p 322).

Moreover, the Immigration Law of Latvia, which is particularly important
for the implementation of the Schengen Convention, does not include term “alien”
but includes terms “foreigner” - a person who is not a Latvian citizen or non-
citizen (Immigration Law, 2002, Art 1 p 1) of Latvia and “Union citizen” - a
foreigner who has the citizenship of any of the European Union Member States,
Member State of the European Economic Area or the Swiss Confederation
(Immigration Law, 2002, Art 1 p 12).

The Law on Citizenship of the Republic of Latvia (Citizenship Law, 1994,
Chapter One) in May 2013 amended the word “alien” by “citizen of another
country”. This law still considers a foreigner, or a third country citizen within the
meaning of the Schengen Convention identical to the concept of “foreigner” in
the Immigration Law.

The term “alien” (any person who is not a national of one of the Member
States of the Communities) is also used in the Convention determining the State
responsible for examining a request for asylum lodged in one of the Member
States of the European Communities. There is incorrect translation of the word
“alien” from English (Convention determining the State Responsible for
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Examining Applications for Asylum logded in one of the member States of the
European Communities, 1990, Art 1 p 1a) version to Latvian, which should rather
be understood as “third-country national” meaning any person who is not a
national of a Member State of the European Union, the Republic of Iceland or the
Kingdom of Norway as defined in Directive 2003/110/EC on assistance in cases
of transit for the purposes of removal by air (Art 2 p a) the way it used in Directive
2001/51/EC (Art 2, 3) supplementing Article 26 of the Convention implementing
the Schengen Agreement of 14 June 1985 and the Asylum Law of Latvia (third
country national or stateless person - a person other than the Republic of Latvia,
Member State of the Union, European Economic Area or a citizen of the Swiss
Confederation and a stateless person who has been granted this status by one of
these States) (Asylum Law, 2016, Art 1 p 10).

There is also this overlap in the case law, where the term “alien is used in
the context of the Schengen Convention and Law on Citizenship of Latvia and the
term “foreigner” as used in the Immigration Law of Latvia (Judgment of the
Latvian Administrative Court, 2010, No A42821109 A03529 — 10/43, p 8).

Harmonization of the concepts of nationality of the persons analyzed
within the Schengen acquis is essential for determining the status of the person
required to fulfil the conditions for crossing the border and applying the relevant
legal framework, where the definition and framework of legal status of persons
should be absolutely correct to eliminate any diversity and subjectivity of
interpretation.

Schengen Borders code includes the term‘border control’ meaning the
activity carried out at a border, in accordance with and for the purposes of this
Regulation, in response exclusively to an intention to cross or the act of crossing
that border, regardless of any other consideration, consisting of border checks and
border surveillance” (Schengen Borders Code, 2016, Art 2, p 2) which was
identically included in the Schengen Convention meaning a check carried out at
a border in response exclusively to an intention to cross that border, regardless of
any other consideration which from Latvian translation should be understood as
border checks - checks on persons and vehicles at border crossing points in
accordance with the Schengen Borders Code.

However, under the Code, the term ‘border control’ (Schengen Borders
Code, 2016, Art 2, p 9) now covers a broader range of activities, both at border
crossing points and at the ‘green’ border, and includes border checks and border
surveillance.

Border checks are carried out at border crossing points, but border
surveillance is the surveillance of the “green” border, so the concept of “border
control” in the previous Latvian State Border Law (1994) had to be amended.
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Analysing the concept of “border checks” contained in the Schengen
Borders Code, it can be concluded that its legal provisions are, in spirit, similar to
the terms ‘border control’, ‘control’, ‘control of persons’ (Schengen Convention,
1990, Art 1, 2, 4, 6), ‘checks’ (Schengen Convention, 1990, Art 2) used in the
Schengen Convention. Only with the entry into force of the Schengen Borders
Code has there been a significant, albeit incomplete consolidation of the
provisions of the Schengen acquis and the codification of the terminology of the
Schengen acquis (Gaveika, 2011, pp 470 — 478).

Other provisions of the Schengen Borders Code contain superficial
attempts to supplement the concept of border controls systematically, thus also
the concept of border checks with the content of tactics and methods of
criminological (partly also criminalistics) operation- Border control comprises not
only checks on persons at border crossing points and surveillance between those
border crossing points, but also an analysis of the risks for internal security and
of the threats that may affect the security of external borders. It is therefore
necessary to set out the conditions, criteria and detailed rules governing checks at
border crossing points and surveillance at the border, including checks in the
Schengen Information System (SIS), outlining how and with what methods,
techniques and objectives border controls should be carried out (Schengen
Borders Code, 2016, Preamble p 8).

In addition, Article 7 (entitled 'Border checks on persons') in the Schengen
Borders Code replaces, for incomprehensible reasons, the word ‘checks’ in all
paragraphs of this Article and confines itself to the competence (Schengen
Borders Code, 2016, Art 7 p 1) of border guards (including English (Regulation
(EC) No 562/2006, Art 7) and German (Grenziibertrittskontrollen von Personen -
border checks on persons) (Verordnung (EG) Nr. 562/2006). As a result, doubts
arise as to whether the term ‘border checks’ in the title is the same as ‘checks’ in
the text. Even in these superficial terms, the problem of harmonization of legal
norms is acknowledged by legal scholars, drawing attention to the necessity of
introducing EU norms and, on the other hand, the limited freedom of creativity of
the law by the national legislator (Peitaromasza, 2008, p 6).

The term “border surveillance” of the Schengen Borders Code defines
border surveillance between border crossing points and border crossing points at
fixed hours, in order to prevent persons from circumventing border checks with
the main objective of preventing unauthorized border crossings, combating cross-
border crime and taking measures against persons who crossed borders illegally
(Schengen Borders Code, 2016, Art 2, p 11, 13). It is clear from the Code that
border surveillance applies not only to external borders but also to internal
borders, although this is not explicitly stated.
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In the report on the application of the Schengen Borders Code in relation
to internal borders in 2010, the EC identified three issues of concern:

(1) Obstacles related to possible regular and systematic checks being

carried out at internal borders;

(2) Obstacles to traffic flows at road crossing-points at internal borders;

(3) Delayed notification of a planned reintroduction of border control at

internal borders, with the tendency for Member States to remove all
obstacles to facilitate the flow of traffic (EC representation in Latvia,
Press and information unit: On application of the Schengen Borders
Code, 2010) under Article 22 of the 2006 Schengen Borders Code,
but without taking into account the obligations and powers of inland
checks, in accordance with Article 21 of the Schengen Borders Code.
Such EC statements were rather populist and unobtrusive as no clear
and unambiguous criteria for border checks near internal borders
were Set.

Moreover, the Schengen Borders Code at that time provided that the
abolition of border control at internal borders does not affect the police powers
exercised by the competent authorities of the Member States under national law,
unless they are equivalent in effect to border controls (extending to border areas):
does not impose border controls; is based on general police information and
experience with regard to possible threats to public security and is specifically
designed to combat cross-border crime; are designed and executed in such a way
that they are distinct from the systematic checks on persons at the external
borders; are made on a random basis.

Subsequently, in 2013/2014, the subsequent migration crisis in the
Mediterranean showed the inability of the EC and other EU institutions to
anticipate and prevent negative consequences in a timely manner, largely due to
a lack of regulatory framework in the Schengen Borders Code and other
legislation.

The EC's rather vague statement and case law confirm that the Schengen
Borders Code and its subordinated regulatory framework contain an unacceptably
high number of regulatory “loopholes” (Kitris, 2008). Thus, in Joined Cases
C-188/10 and C-189/102 (Judgment of the Court (Grand Chamber) of 22 June
2010. Aziz Melki (C-188/10) and Sélim Abdeli (C-189/10)), it was concluded that
Article 67(2) of the Treaty on the Functioning of the EU and Articles 20 and 21
of the Schengen Borders Code preclude national legislation Member States' police
authorities shall have the right to verify the identity of any person, irrespective of
their behaviour and specific circumstances posing a risk to public order, within
20 km of the internal land border, in order to verify compliance with their statutory
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obligation to hold and present permits and documents, without providing the
necessary framework for these powers, which would guarantee that the exercise
of these powers does not in practice have the same effect as border checks.

In the present case, the operative part contains inaccuracies both in the
wording 'permits and documents’, without explaining what is meant by them, nor
in the legal basis of the 20 km area, since neither the Schengen Convention nor
the Code specifically provides for such. However, international law (including
bilateral treaties) allows such border areas to be defined by their respective
regimes

In the context of the reintroduction of border control, the term “threat to
public health” in the Schengen Borders Code, - disease which may potentially
develop into an epidemic as defined by the International Health Regulations of
the World Health Organization (Schengen Borders Code, 2016, Art 2, p 21) and
referred security measures regarding to border checks (Schengen Borders Code,
2016, Art 7 p 2) performed on external borders just like “a serious threat to
national security” is not mentioned among the reasons for reintroducing border
control. Moreover, the content and meaning of the threats to “public policy” have
not been revealed within the Schengen acquis. In contrast, the regulatory
framework of third countries, such as Russia, for reasons of national security (also
at the request of neighbouring countries) provides for the possibility of closing
the state border altogether and temporarily suspending the movement of persons
across the border (O I'ocynapctBenHnoit rpanuiie Poccutickoit deaeparuu: 3akoH
P® ot 1 anpens 1993). A similar norm is included in the Belarusian regulatory
framework (O TocymapctBeHHo#t rpanuie PecnyOnuku benapych: 3akoH
Pecniyonuku benapych ot 21 urons 2008 r. Ne 419-3).

Furthermore, the term “public health risk™ in the Schengen Borders Code
IS too narrow in its scope as it only covers public health threats from disease but
may also result from various emergencies (Gaveika, 2011) such as natural and
technological disasters (accidents).

In the context of border crossing, the concept of the validity of travel
documents is crucial for the implementation of the entry conditions referred to in
Article 6 of the Schengen Borders Code.

The validity of the travel document begins with the implementation of the
key elements of the EU external border regime - the person's border crossing
process, to objectively and accurately identify a person, determine his / her status
(nationality) and decide on his / her border crossing legality.

Given the potential of threats to all EU and Schengen Convention Member
States, including threats to public order, public health and other risks, a person
may also be denied border crossing despite the existence of valid travel
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documents. Unfortunately, neither the Schengen Borders Code nor the Schengen
Convention explicitly defines the concept of travel documents nor the specific
criteria for a valid travel document.

In many Member States of the Schengen Convention, such as France,
Norway, Italy, Germany, persons are allowed to enter with a new travel document
(passport), but taking the old one with a valid visa in it, as this is in the national
interest (Judgment of the Latvian Administrative Court, 2009, No A42668107
(A1705-09/4), p 2, 3). Defining the concept of valid travel documents within the
Schengen acquis would ensure uniform interpretation across Member States and
avoid many lawsuits in this area, especially at airport border crossings where
travel documents are very diverse but the time to determine their validity in pre-
flight procedures is very limited.

One of the issues to be treated differently, not only from the point of view
of improving administrative practice, but also by specifying what is regulated by
the Schengen Borders Code, is the administrative practice of the Latvian Border
Guard applying administrative sanctions under Article 190.%3, “Residing in Latvia
without a valid visa, a residence permit or valid travel document” where the
objective part of the infringement is determined by the fact that a valid Schengen
visa is inside a no valid passport. According to Latvian regulations, such
documents are not valid for entry into the country (Immigration Law, 2002, Art 4
p 2) and a new visa or residence permit must be obtained when changing the
passport.

Thus, an alien who presents two passports at the border crossing point,
one valid but without a valid visa and the other passport wich is not valid (e.g.
annulled because there is no space for a border crossing), but with a valid visa in
it it is found to be an offender within the meaning of that Article of the
Administrative Violations Code.

Closely related to this problematic issue is the application of Article 114.2
of the Code of Administrative Violations regarding “Transportation of Persons to
the Republic of Latvia without Travel Documents” imposed against carriers.
However, in many other Schengen countries, such documents are recognized as
valid for entry because the Schengen acquis does not explicitly regulate this issue,
leading to different legal practices in EU Member States, to which Latvian courts
refer, and often with diametrically opposed judgments on Immigration Law
provisions.

Application of court decisions is mainly based on the application of
legal principles and the assessment of aggravating and mitigating circumstances
of the parties: Latvian Administrative Court decision No A42585808143/AA43-
0070-11/6 - left unchanged decision of the State Border Guard; Decision
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No. A42760008143/ AA43-0315-11/15 - maintaining the decision of the State
Border Guard, but reducing the amount of the fine imposed; decision No
A42759908143/AA43-0331-11/17 - a violation has been acknowledged, but the
decision of the State Border Guard (SBG) has been cancelled, the administrative
violation case has been terminated, a warning has been issued to the violator
(Judgments of the Latvian Administrative Court No A42585808143/AA43-0070-
11/6 (07.02.2011.) — the decision taken by SBG was not cancelled); No
A42760008143/AA43-0315-11/15 (24.03.2011.) - the decision taken by SBG was
not cancelled but the amount of imposed fine was decreased); No
A42759908143/AA43-0331-11/17 (25.03.2011.) — the violation was detected, the
decision taken by SBG was not cancelled, a warning was issued to the violator.

A major reform of the Schengen Borders Code was carried out at the
beginning of 2009 regarding the use of the Visa Information System (Regulation
(EC) No 81/2009, Art 1) (hereinafter - VIS), including the conditions of use of
the VIS and information on issued visas and visa refusals. In addition, the VIS
allows the verification of biometric data of persons crossing the border at border
crossing points in order to verify that the visa data are indeed in conformity with
the visa holder.

In Latvia, the processing of biometric data is governed by the Law on the
Biometric Data Processing System, which defines biometrics as a set of physical
characteristics and characteristics of an individual (digital image of the face,
fingerprints or fingerprints). However, the statutory content of the concept of
biometrics is superficial and incomplete, as it does not disclose the full set of
biometrics (biometrics are also covered by several other data - iris, facial
biometrics, ear geometry, voice, DNA (Law on Development and Use of the
National DNA Database, 2005, Art 1 p 4) profile, etc.) that are not are already
being used in practice in other EU countries (Pelzl, 2015). Even before the
adoption of the Law on the Biometric Data Processing System, the Concept of the
Use of Biometric Data of Individuals in Latvia listed biometric data in a more
comprehensive way (Concept of the use of persons biometric data in Latvia,
2006).

The EU regulatory framework does not offer a specific definition of
biometrics and it does not fully specify “that passports and travel documents shall
contain a highly secure facial image storage medium”. Member States shall
include two flat fingerprints in interoperable formats (Council Regulation (EC)
No 2252/2004). The expression ‘passports and travel documents’ in fact refers
only to travel documents, which are considered to be passports, identity cards,
visas and other officially recognized travel documents, as defined internationally
by the ICAO Convention (Convention on International Civil Aviation (ICAO
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Convention). Done at: Chicago. Date enacted: 1944-12-07. In force: 1947-04-04,
Annex 1, 5, 7, 9, 15), to which most of the countries have joined and it has higher
legal force than EU regulatory framework.

The lack of systematization in the EU regulatory framework, even on one
specific biometrics issue, has created an unacceptable diversity of biometrics
usage, even within the Schengen States, which negatively affects both border
control procedures and the standardization of the technical equipment used and
other issues. Although the ICAO Convention (Annex 9) does not provide a
definition of the concept of biometrics, the content of the application of biometrics
is more universal and specific (Information centre of the Ministry of the interor:
ERAF project ,,Developmnent of biometric data processing system”) than in the
EU regulatory framework.

In 2008, the Latvian Information Centre launched an ERDF project to
develop a Biometric Data Processing System (Schengen Borders Code, 2016, Art
17) and played a crucial role in the effectiveness of the Visa Code as both the Visa
Code and the VIS are based directly on the use of biometrics in travel documents
and border checks at border crossing points also for the purposes of Article 7
(Border checks on persons) of the Code.

The Schengen Borders Code requires the Member States to cooperate with
each other, maintain close and constant cooperation for the -effective
implementation of border control and the exchange of information charged with
coordinating the FRONTEX organization. The FRONTEX budget and,
consequently, the cooperation activities are evolving with each passing year: the
FRONTEX budget for 2007 - EUR 40.98 million; EUR 118,187 million in 2012
(including EUR 19,627 million in staff costs, EUR 155000 in representation
expenses, and EUR 333 331 million in 2019) (FRONTEX budget, 2007 — 2019).
However, the question of efficiency, justifying the adequacy of the financial
resources spent on staff, equipment, transport, service and other purposes, is
worthy of noting since the financial results of the cooperation organized by
FRONTEX are not systematized in a detailed and publicly accessible way.

An indisputablly positive achievement of international co-operation is the
increase in staff experience and thus professionalism. International cooperation in
the Baltic Sea Region is more successful in the context of the EU external borders
security since third countries are also involved in this cooperation. “Baltic Sea
Region Border Control Cooperation” (BSRBCC) The Baltic Sea Region Border
Control Cooperation (BSRBCC) constitutes a flexible instrument to tackle issues
of regional security, illegal immigration, crime and environmental protection in
maritime areas (BSRBCC - Baltic Sea Region Border Control Cooperation,
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2020), such cooperation is not regulated by the Code and is limited only by
Frontex and Member States' cooperation with each other.

For the cooperation among law enforcement institution (including border
control authorities) such institutions as the European Police Office (Europol)
(Convention based on Article K.3 of the Treaty on European Union, on the
establishment of a European Police Office (Europol Convention), 1995), the
European Judicial Cooperation Unit (Eurojust) (This document represents the
consolidated version of Council Decision 2002/187/JHA) to enhance the fight
against serious crime (in the context of border crossing - trafficking in human
beings), the Standing Committee on Operational Cooperation on Internal Security
(Cosi) (2010/131/: Council Decision of 25 February 2010 on setting up the
Standing Committee on operational cooperation on internal security) and other
liaison bodies were established whose role in the security of the EU's external
borders is indisputable.

However, within the Schengen Borders Code no an appropriate
framework for cooperation on the security of the EU external borders provided,
although Latvia’s, like other Schengen Convention member states primary goals
are related with increasing individuals safety, increasing EU MS joint cooperation
initiative, approximation of national laws and regulations and the prevention of
threats (The United Nations Convention against Transnational Organized Crime,
2002).

CHAPTER 5: Conclusions

1. The Schengen Borders Code (2006 and 2016) and the Visa Code (2009)
are the first codified legislative acts in the history of EU law to consolidate
the rules on persons’ border crossing of covering a substantial part of the
Schengen acquis.

2. The definition of airports and ports as external borders in the Schengen
Borders Code is incorrect because in international law national borders are
understood to be a continuous, closed line and its coinciding plane, but not
an infrastructure object. Moreover, neither airports nor ports are usually
located directly on the national border, but within the national territory.
Airports and ports are to be seen in the context of the border crossing point
regime, which is not included as legal concept in the Schengen Borders
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Code, but with regard to border checks, certain rules of the regime are
grouped in a non-systematic way mixed with border control principles.
For the purposes of the Schengen Convention, ‘alien’ means any person
who is not a national of a Member State of the European Community.
However, not all EU countries are members of the Schengen Convention
and there are non-EU members of Schengen Convention.

For the purposes of the Directive on common standards and procedures in
Member States for returning illegally staying third-country nationals, the
term “third-country national” shall mean any person who is not an EU
citizen within the meaning of Article 17 (1) who have the right to free
movement within the EU, as defined in Article 2 (5) of the Code.

The Immigration Law of Latvia, which is particularly important for the
implementation of the Schengen Convention, does not include the term
‘alien’ but the terms ‘Union citizen’ and ‘foreigner’ (a person who is not
a Latvian citizen or a non-citizen of Latvia). Citizens of the Union who
are nationals of a Member State of the European Union, of a country in
the European Economic Area or of the Swiss Confederation are also to be
considered as aliens by definition. In its turn, in May 2013, the Latvian
Citizenship Law replaced the word ‘alien’ with ‘citizen of another
country’, which is still considered a foreign national (a citizen), which is
essentially identical to the term ‘foreigner’ in the Immigration Law.
Harmonization of the concepts of ‘alien’, ‘third-country national’ and
‘foreigner’ in the Schengen acquis within the framework of the Schengen
acquis is crucial for determining the status of a person required to fulfil
border crossing conditions and to apply the relevant legal framework.
The lack of systematisation in the EU regulatory framework for the use of
biometrics in context of border crossing documents has created too much
diversity in the use of biometrics at Schengen level, which negatively
affects both the border control procedures and the standardization of the
technical equipment used. Although the ICAO Convention does not
provide a definition of the concept of biometrics, it defines the content of
the application of biometrics in a more universal and specific way than in
the EU regulatory framework.

The Schengen acquis requires uniform and clear rules on the concepts and
definition of valid travel documents.
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CHAPTER 6

Legal Evolution of the Concept of the State Border of the
Republic of Latvia

The definition of the state border was neither included in the national
regulatory framework of Latvia in the 1920s and 1930s nor in the international
border treaties concluded at that time.

Following the signing of the Peace Treaty with Russia in 1920, the formal
obstacle to the recognition of Latvia dejure by the Western powers within the
framework of the People's Union, which took place in 1921 disappeared. Article
Il of the Peace Treaty reads as follows: “On the basis of the proclaimed right of
all peoples of the Russian Socialist Federal Republic of Russia to free self-
determination, notwithstanding the complete separation from the State of which
they are a part, recognizes the independence, autonomy and sovereignty of the
State of Latvia and voluntarily and forever relinquishes all sovereign rights over
Russia over the people and land of Latvia (Balodis, 1991, pp 13 — 18) and
according to Article Il of this Treaty the State border with Russia (Latvia's
Russian border. Description of the state border between Latvia and Russia 1921 -
1923. Archive of the history of Latvia, F.1313 — 2 — 790; see also Scheme 1) was
determined, Jaunlatgale (Pitalovo) county (Balés, 1928). The treaty was in fact a
compromise that defined an ethnographic boundary as a whole, except for the
small Pitalova district, where Latvians had long been a minority, but to which
Latvia insisted on economic (railway junction) and strategic (border
straightening) motives (Stranga, 2000, p 63). Article Ill of the Peace Agreement
between Latvia and Russia contains a general description of the state border,
defining the geographic locations of the state border line and notes (Puga, 2010,
pp 160, 161) 1, 2, 3 on some principles by which the state border is demarcated.
In turn, certain provisions of the state border regime were settled much later in the
bilateral agreements of neighbouring countries, for example, in the agreement of
July 22, 1926 on the investigation and resolution of conflicts occurring on the
border of Latvia and the USSR (Bojars, 2004, p 306).
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Scheme 1. Annex to Article 3 of the Peace Treaty between Latvia and Russia,
page 25 of the border plan.

In its efforts to regain statehood, Latvia proclaimed sovereignty in 1989

and independence (Declaration of the Supreme Council of the Soviet Socialist

Republic of Latvia “On the Restoration of the Independence of the Republic of
Latvia”, 1990, p 4) in 1990 developing its relations with the USSR in accordance
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with the Peace Treaty of 11" August, 1920 which still is in force (Lébers, 2005),
hereby recognizes the independence of Latvia forever (Declaration of
Independence of Latvia, 1990, p 4). If Saeima of Latvia wishes to amend Acrticle
3 of the Satversme (Constitution) in the future, in order for such an amendment to
have the force of law, it must be approved by referendum (The Constitution of
Latvia, Art 77).

The Constitutional Law of 21 August 1991 “On the State Status of the
Republic of Latvia” established that Latvia is an independent, democratic
republic, in which the sovereign power of the State of Latvia belongs to the people
of Latvia and whose state status is determined by the Constitution of 15 February
1922,

After the August 1991 coup in Moscow, Russia was the first to recognize
Latvia’s independence (on the August 24, 1991 Russian Federation recodnised
the restoration of Latvian independence). The following priorities of the defence
system were identified as the main priorities of the Defence and Home Affairs
Commission of the Supreme Council of Latvia in 1990:

1) ensuring internal order and stability;

2) ensuring control and protection of state borders (sea, air, land)

(Jundzis, 1995, p 204). During the inter-state negotiations between
Latvia and the USSR, the generally recognized principles of
international law were emphasized, including also “the integrity and
inviolability of the national territory” (On the intergovernmemental
discussions between Latvia and the USSR, 1990).

On the proposal of the Defence and Home Affairs Commission, the
Presidium of the Supreme Council adopted a decision “On the establishment of a
working group for the elaboration of the border guarding concept and relevant
draft laws” (National Armed Forces. Army of Latvia 1991 until nowadays. 1991).
By Resolution No 51 of 3™ July 1990 the Council of Ministers established the
Customs Department (On creation of the Customs Department of the Republc of
Latvia; MP 1990, 3 july decision No 51), and on the 23 August 1990 adopted a
Resolution “On Measures to be re-established on the land border of the Republic
of Latvia” (On activities to restore the land border of the Republic of Latvia; MP
1990, 23rd August decision No 108). It was emphasized in that decision that the
land borders with the neighbouring countries were to be rebuilt along their entire
length, on the basis of the boundaries fixed by international treaties as they existed
on 16 June 1940 (Jundzis, 1995, p 204).

In October 1990, the first customs officers appeared on the borders of
Latvia, with whom also police officers were on duty to ensure order and the
smooth execution of customs duties. Customs and militia officers were also
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essentially the first representatives of state institutions to perform the functions of
border guards (Vahers, Bérzina, 2006, pp 151 — 162), although the state border
and its regime had not yet been determined by international or national
regulations.

On October 11, 1990, the Presidium of the Supreme Council adopted the
Resolution “On Establishment of the Border Guarding Department of the
Republic of Latvia” within the Ministry of the Interior in order to ensure state
border control and customs control, as well as to protect the internal market
(Jundzis, 1995, p 205 - 209).

Latvia was the first of the Baltic Republics to adopt the Law “On the State
Border of the Republic of Latvia” (Par Latvijas Republikas valsts robezu: LR
1990.gada 20.decembra likums, Art 2) (hereinafter - the State Border Law (1990))
on December 20, 1990, declaring that the State Border shall be considered
definitively determined at that moment, once the description of the national border
the act and the border line map has been signed by the intergovernmental mixed
border committees. Both the State Border Law (1990) and the State Border Law
of the Republic of Latvia of 1994 stipulated that the state border was determined
by the treaties concluded by Latvia until June 16, 1940, as well as later interstate
treaties on the restoration or establishment of the border. However, in places
where the state border of Latvia does not comply with the interstate treaties
concluded before 16 June 1940, it shall be recognized as a temporary demarcation
line until the conclusion of the new interstate treaties and shall be subject to all
norms related to the state border (State Border Law of the Republic of Latvia,
1994 Art 2) which was not included as an important element in the law adopted
in 1990.

Considering that until 1940 On June 16, Latvia did not have a state border
with Belarus, because at that time Latvia bordered with Poland, with which it had
no border agreement (Jekabsons, 2003, pp 69 — 79), it was necessary to determine
the state border of Latvia with Belarus. Therefore, it cannot be stated
unequivocally that after the restoration of the independent state of Latvia, the
border between Latvia and Estonia, Latvia and Lithuania, which existed before
the occupation, was restored, according to the Latvian legal scholar Dr.iur.
A.Plotnieks (Plotnieks, 2009, p 126), because the present Latvian-Belarusian
border and part of the Lithuanian border until October 1939, when Poland was
occupied by the USSR (Feldmanis, 2008), was the Latvian-Polish border.
However, in this case too, both neighbouring states confirmed that the state border
between Latvia and Belarus runs along the administrative border of Latvia and
Belarus, which at the time of signing the treaty coincided with the state border of
Latvia as it was on June 16, 1940 (Pogrebnaks, 2000, p 80).
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The State Border Law (1990) formed the definition of the state border:
“The State Border of the Republic of Latvia is a line and a vertical surface
coinciding with that line separating the terrestrial and aquatic territory, its subsoil
and airspace from its neighbours and neutral waters of the Baltic Sea” (Law “On
the State Border of the Republic of Latvia™, 1990, Art 1). The State Border Law
(1990) acknowledged the procedures for marking the pre-war border of Latvia
and established the border, the state border and border regime, as well as the
procedures for border guarding. The definition of the state border was incomplete
and imprecise, especially with regard to the waters and neutral waters of the Baltic
Sea, which did not comply with the Convention on the Law of the Sea (Chapter 2).

Possibly that the legislature considered the high seas to be neutral waters,
but neither Latvia nor the other Baltic States or Nordic countries have any offshore
areas in the Baltic Sea (Osnamenxo, 2006), although Latvia's territorial sea
boundaries were to be determined under a border agreement with Estonia
(Agreement between the Republic of Latvia and the Republic of Estonia on the
Establishment of a Sea Border in the Gulf of Riga, the Irbe Strait and the Baltic
Sea: 12.07.1996, Art 1) but exclusive economic zone boundaries - in accordance
with a trilateral agreement (Agreement between the Government of the Republic
of Estonia, the Government of the Republic of Latvia and the Government of the
Kingdom of Sweden on a common sea border crossing point in the Baltic Sea:
30.04.1997).

The state border regime in the State Border Law (1990) was defined in a
very general and vague manner, confusing it with the types of regime of the State
Border Zone and other border areas. The non-separation of the state border regime
from the types of border area regimes is also evident in Dr.iur. A. Fogel’s
explanations who describes only certain regime provisions of the border areas.

As noted by law expert and witness if the 20" century the 1990s activities
Latvian academic professor Dr.iur. T.Jundzis, the government at that time
opposed the creation of a special border guard service, because it would
undoubtedly cause a sharp negative reaction of the USSR and further
destabilization of the already tense political situation, and did not hurry to
implement the Law on the State Border of the Republic of Latvia. It should also
be taken into account that Latvian maritime borders were still considered as USSR
borders and were protected by USSR border guards (Jundzis, 1995, pp 205, 206).
The State Border Law (1990) also contained many other shortcomings and
inaccuracies both in terminology and in certain unenforceable rules, such as the
demarcation of the state border, despite the fact that at the time the law was
adopted no border agreement with neighboring countries had yet been concluded.
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In the period from 1990 until 1995 border agreements with Lithuania (On
the law of restoration of the border between the Republic of Latvia and Lithuania,
1995), Estonia (Rectification of the border agreement between the Republic of
Latvia and Lithuania; AP 1992.g. 9.junija Iémums), Belarus (Border angeement
the Republic of Latvia and Belarus,: 21.02.1994), and later also the Border
Agreement with Russia, initiated in 1997 (Agreement of the Republic of Latvia
and Russian fereration on Latvian — Russian border, 2007, May 29, No 85.),
signed on 30" March 2007 (Agreement of the Republic of Latvia and Russian
fereration on Latvian — Russian border 27.03.2007) and entered into force on 30"
May 2007.

As a result, some of the provisions of the State Border Law (1990)
regarding the definition and partly the marking of the state border became
obsolete, as did several other enforceable or questionable norms, such as the rights
of border guards to use state and public organizations, companies, companies,
individuals communications and means of transport to track and apprehend border
violators (State Border Law, 1990, Art 23 p 3). The law also contained provisions
defining the tasks and competences (State Border Law, 1990, Chapter 3) of the
border guarding service (authority), which is the subject of a separate legal act,
and such provisions were to be incorporated into a separate regulatory act in a
special law Plotnieks, 2008, p 111) which would determine the legal basis and
functioning of the authority - Border Guard Law, which was adopted only in 1997
(Art 1).

By 1994, Latvia's border guard system had basically stabilized, several
border treaties and agreements had been concluded with neighbouring countries,
and the legal problems and tasks of the original state border had largely been
resolved.

In 1994, a new State Border Law of the Republic of Latvia came into
force, similar in content to the previous law, but significantly improved in terms
of both terminology and regulations and was in force until 2009. The State Border
Law (1994) established the definition - the state border is a continuous and closed
line and a vertical surface coinciding with that line, which delimits the land and
water territory of Latvia, its subsoil and airspace from neighbouring countries and
the Latvian Exclusive Economic Zone in the Baltic Sea (Latvian Border Law,
1994, Art 1).

Latvian legal scholar Professor Dr.iur. J.Bojars, critically considering the
definition of the state border included in the State Border Law (1990), rightly
states that the border regime is usually determined by national laws and
international treaties, because it affects the jurisdiction of two neighbouring
countries. However, in further analysing the content of the state border regime,
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prof. J.Bojars (Bojars, 2004, pp 308, 309) refers to the regulations of the Republic
of Latvia border area regime and border land regime (Regulations on the border
land and border area regimes of Latvis, No 499, 2002), which were issued under
the State Border Law (1994), not 1990 the law on state borders. In addition, the
subject-matter of those rules was the border and frontier regime, whereas the state
border regime was governed by the law itself (State Border Law, 1994, Art 6).

Taking into account the requirements of the Schengen acquis regarding
the strengthening of the EU external borders in the legal sphere, in 2007, after
long delays due to various political and legal problems, an agreement “On the
Latvian-Russian State Border” was signed.

Unlike other land border agreements with neighbouring countries, this
Agreement includes the definition of a state border: “Latvia - Russia border”
means a line and a vertical surface coinciding with that line separating the
territories of two sovereign states, the Republic of Latvia and the Russian
Federation (land, subterranean depths and airspace). Concerning the land border,
a similar definition of the state border is found in the current State Border Law
(2009): “State border of the Republic of Latvia - a continuous and enclosed line
and the vertical surface territory, subsoil and air space shall be delimited from
neighbouring countries and from the Exclusive Economic Zone of the Republic
of Latvia in the Baltic Sea.” (State Border Law, 2009, Art 1 p 1)

Similar definitions of the state border are in the laws of the neighbouring
countries of Belarus (O TocynmapctBenHoii rpanune: 3akoH PecnyOnuku
benapych 21 utons 2008 r. Ne 419-3.), Russia (O I'ocynapcTBeHHO#N TIpaHHIIC
Poccuiickoit  ®eneparuu: 3akon Poccuiickoit ®enmepanun N 4730-1 ot
01.04.93 r.) and other countries such as Poland (Ustawa z dnia 12 pazdziernika
1990 r. o0 ochronie granicy panstwowej. Stanprawny: 18.11.2012.).

With regard to the sea border, the situation was ambiguous, as Article 1
(9) (b) of the State Border Law (1994) stated that the territorial sea of Latvia was
‘the waters of the Gulf of Riga from the baseline to the state border’ The
agreement between Latvia and Estonia of 12 July 1996 concerning the
delimitation of the sea border in the Gulf of Riga, the Irbe Strait and the Baltic
Sea, and was inconsistent with Article 3 of the Convention on the Law of the Sea,
which stipulates that each State has the right to determine the breadth of its
territorial sea up to a limit of 12 nautical miles from the baselines. Under the
Maritime Border Agreement between Latvia and Estonia, the parties had agreed
on a maritime border for the territorial seas, the EEZ, the continental shelf or any
other maritime area that the parties could establish, thus not establishing a
territorial sea border between the parties under Article 15 of Convention on the
Law of the Sea but by establishing a single sea border. Therefore, the following
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Law on State Borders (2009) contained the following regulation: “The territorial
sea of the Republic of Latvia:

(@) 12 nautical miles from the baseline, unless otherwise specified in
international agreements;

(b) Baltic Sea waters of the Gulf of Riga baselines to the state border
determined in accordance with the Agreement of 12 July on the
Establishment of a Sea Border for the Gulf of Riga, the Irbe Strait
and the Baltic Sea” (State Border Law, 2009, Art 1 p 9, 10), it is
currently in compliance with both the Convention on the Law of the
Sea and the sea territories border agreements concluded by Latvia.

Following the accession of Latvia to the Schengen area, many laws and
regulations were amended or re-enacted, necessitating the adoption of a new State
Border Law (2009) that would fully comply with the Schengen acquis. The State
Border Law (2009) incorporated a number of provisions, concepts and
terminology of the Schengen acquis, including the Schengen Borders Code
(2006). More than 50 Cabinet of Ministers regulations issued under the 1994 Law
expired, and 12 new Cabinet regulations came into force, which generally ensure
the enforcement and transparency of the new law, as most of the provisions of the
former State Border Law (1994) were incorporated into the new law in a
consolidated form, thus greatly facilitating the understanding and application of
the provisions of the law (Gaveika, 2012, p 286).

The concept of state border is based on the concept of state border regime,
which serves as a legal mechanism for the security and inviolability of the state
border. The State Border Law (2009) establishes a state border regime to ensure
the inviolability of the state border on land, sea and air space, to control the state
border crossing and to prevent persons from illegally crossing the external border
and transferring goods and goods across the external border, which includes:

1) the procedures by which persons cross the state border, as well as the
procedures by which goods and goods are moved across the state
border;

2) the procedures by which land vehicles and rail transport cross the
state border;

3) the procedures by which aircraft cross the state border in airspace;

4)  procedures for the passage of ships through the State border and for
entering and staying in the territorial sea, inland waters and ports
(State Border Law, 2009, Art 9).

The concept of the state border regime has been considerably improved

compared to the previous state border laws of Latvia and in its present wording is
generally systematized and specified. Similar national border regimes are defined
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in the national regulations of neighbouring and other countries. However, the
concept of state border as defined by the State Border Law (2009) should be
complemented by the procedures for dealing with state border incidents and for
the execution of economic, rescue or other activities along the state border line,
drawing on the legal experience of other neighbouring countries
(O TocynapctBenHoit rpanuiie Poccuiickort ®Deneparuun:3akon Poccuiickoi
®eneparmn N 4730-1 ot 01.04.93 1., Art 7) where such arrangements are
considered as part of the national border regime.

In addition, the state border regime is the subject of an agreement or treaty
between two neighbouring states (possibly at the intersection of three
neighbouring countries), since the state border, like the state border regime,
affects the jurisdiction of at least two neighbouring countries (Bojars, 2004,
p 309).

The concept of border control plays a crucial role in ensuring the state
border regime. The terms of Article 1 of the State Borders Act (2009) do not
include the definitions of the terms ‘border control’ and ‘border surveillance’, but
the term ‘checks’ which is meaningfully identical to the term ‘border checks’of
the Schengen Borders Code (Schengen Borders Code, 2016, Art 2, pp 10, 11).
The term ‘border surveillance’, which is a structural part of ‘border control’ under
the Schengen Borders Code (2016), is not defined in law but is used in Article 14
of the State Border Zone control rules and extends to any (external and internal)
borders but in Articles 15 and 16 apply only to the control of the frontier zone
regime at the external land borders. The Code defines ‘border surveillance’ in
general as border surveillance between border crossing points and border crossing
point surveillance after the end of working hours in order to prevent persons from
circumventing border checks, which should be more specifically defined in the
State Border Law (2009) the objectives of ensuring the effective functioning of
the territorial framework and the border guard system as provided for in Article 6
of the State Border Law (2009) “Border guarding system”.

The notion of a state border regime plays a crucial role in determining
liability for violations of the state border and state border regime. The state border
regime is a basic part of the concept of the state border, which should include not
only the present procedure for persons and property crossing the state border, but
also the procedure for conducting any activities at the state border, the procedure
for investigating border incidents, and the order in which the state border is
maintained. The mechanism of legal liability for violations of the state border and
its regime plays an important role in strengthening the legal status of the state
border. The number of violations of the state border (and thus of the regime) at
the external land border has increased since 2007: in 2012, 190 third-country
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nationals were apprehended for illegally crossing the state border, in 2011 - 247,
which is 170% more than in 2010, 2007 - 98 2018: Number of searched detainees -
520; Number of criminal proceedings sent to the Prosecutor's Office for
prosecution - 93; Number of persons apprehended when crossing the border
(number) / Preventing the illegal movement of goods across the state border
(number) - 111/41; Number of aliens who have violated the conditions of stay in
the country (ascertained both internally and when leaving the country) -1919
(Public reports of the State Border Guard, year 2010 — 2019).

In general two offender groups of i.e. illegal immigrants and smugglers of
excise goods can be mainly highlighted. The need for stronger accountability for
violations of the EU external border and border regime is increasingly urgent,
while systematically exploring the strengthening of criminal liability for illegal
crossing of the external border.

On April 1, 2013, amendments to the Latvian Criminal Law came into
force, which provide for criminal liability for illegal crossing of the state border
if committed intentionally, by a group of persons or by means of a vehicle or
disregarding the entry ban in Latvia (Latvian Criminal Law, 1998, Art 284).

It is necessary to introduce criminal liability for intentional unlawful
crossing of the state border not only when a person intentionally commits such an
offense, but also when intentional unauthorized crossing of an external border
occurs, for example, without complying with the legitimate requirements of
competent officials or possessions not complying with the entry ban not only in
Latvia but also in the EU. Inconsistency of the legislator is visible in excluding
responsibility for violation of the state border regime from the Criminal Law in
2004 (Latvian Criminal Law, 1998, Art 283), by relaxing the sanction for illegal
crossing of the state border, which is in essence a violation of the state border
regime, but already in 2007 and 2008 strengthening the sanctions for the illegal
trafficking of a person across the state border in a separate article (Latvian
Criminal Law, 1998, Art 285), committed for the purpose of trafficking in human
beings, even though trafficking in human beings was made subject to liability
under another article of the Criminal Law for the same period (Latvian Criminal
Law, 1998, Art 154.1). Nor can the provisions of Article 194.! of the Latvian
Administrative Violations Code be regarded as systemically arranged, since one
article with the same sanction provides for liability for violations of different
regimes - state border, border, border zone, border control or border crossing point
regime. The types of regime listed in the State Borders Law (2009) are
differentiated and have different regime rules.

The state border regime is at the heart of the concept of state border and
can be distinguished from the border area regimes. The territory of a state is an
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indispensable condition for the sovereignty and existence of a state, and the
security of the state border ensures the security of the state itself. Consequently,
violations of the state border are mostly attributable to crimes against the state and
not to the order of state administration, because the territory of the state, and thus
also the state border, is an integral attribute of the state as a subject of international
law.

Chapter X of the Criminal Law “Crimes against the State” should include
criminal liability for intentional unlawful crossing of the state border, violation of
the state border regime or attempting to illegally change the state border area in
the geographical area, in addition to calls to destroythe territorial unity of the
Republic of Latvia (Border Guard Law, 1997, Art 13 p 1) with the following
wording: Article 83.

Intentional unlawful crossing of the state border, intentional violation of
the state border regime or attempt to illegally change the location of the state
border in the area. Intentional unlawful crossing of the state border, intentional
violation of the state border regime or attempting to illegally change the location
of the state border - punishable by imprisonment of up to three years or by arrest
or forced labour, or by a fine of up to sixty minimum monthly wages, “By
excluding from the Criminal Law Section 284" lllegal Crossing of the State
Border”.

Improvements in legal accountability, especially criminal liability, would
create a stronger liability mechanism for violations of the state border, which,
together with a clarified and systematically regulated normative regulation of
administrative liability, would contribute to increasing state border security,
effective enforcement of the state border regime, more effective fight against
illegal immigration and smuggling.

This need for stricter legal liability also stems from the requirements of
the Schengen Convention (Schengen Convention, 1990, Art 26, 27) and the Code,
which provide for the introduction of penalties for the unauthorized crossing of
external borders at or outside the designated border crossing points and for them
to be effective, proportionate and dissuasive (Schengen Borders Code, 2016,
Preamble p 6, Art 2, p 3).

Other provisions of the Schengen acquis also provide for the strengthening
of the EU's external borders by means of a regulatory framework, such as
Directive 2001/51/EC supplementing Article 26 of the Convention implementing
the Schengen Agreement of 14 June 1985, even providing for specific sanctions
against carriers for transporting persons across the external border, fines of
between EUR 3 000 and EUR 500000 (Directive 2001/51/EC).
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CHAPTER 6: Conclusions

The State Border Law (1990) was the first of its kind after the collapse of
the USSR, not only in the Baltics but also in the wider region. However,
it did not fully determine the state border by not defining the state border
as a closed line and by not explicitly defining the content of the state
border regime, but by including the border zone regime and excluding the
procedure for dealing with border incidents.

The State Border Law (1994) was amended and adapted several times with
the changes in the geopolitical situation and the introduction of EU
legislation into the national legislation system. The state border is defined
in this law similarly to the later State Border Law (2009), except for sea
borders, as the border agreement on the territorial sea border in the Gulf
of Riga, the Irbe Strait and the Baltic Sea was concluded with Estonia in
1996 and Exclusive Economic Zone in 1997.

State Border Law (2009) clarified and reorganized the legislation
concerning the sea border, which now also conforms to the Convention on
the Law of the Sea.

State Border Law (2009) defines external and internal borders by referring
to the Schengen Borders Code, which does not essentially disclose the
judicial nature of the concepts of external and internal borders in Latvia,
as the definitions are mentioned as references without particularly
specifying the relevant articles and paragraphs of the Code.

The regime of the state border within the State Border Law (2009)
provides a relatively more complete definition than in the previous
analogous laws. However, the content of the current state border regime
should also be complemented by the procedures for dealing with state
border incidents and for the conduct of economic or other activities along
the state border line, drawing on the legal experience of other
neighbouring countries where such procedure is considered as an integral
part of the concept of national border regime.

The state border regime is the subject of an agreement or treaty between
at least two neighbouring countries, since the state border, like the state
border regime, concerns the jurisdiction of at least two neighbouring
countries.

The provisions of Article 194.! of the Latvian Administrative Violations
Code are not systematically harmonized, as the same article defines the
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same liability the same for different violations of regimes. In addition, the
concept of national border regime forms the basis of the concept of
national border and is distinct from the regime of border areas.

The territory of a state is an inalienable condition for the sovereignty and
existence of a state, and the security of the state border ensures the security
of the state itself. Therefore, border incidents are mostly referable to
crimes against the state rather than to the regime and, in view of the stricter
border controls emphasized by the Schengen acquis, necessitate stricter
criminal liability for violations of the state border regime.

Neither the Latvian Administrative Violations Code of nor the Latvian
Criminal Law establish liability for attempts to illegally change the state
border area, although the State Border Guard Law includes the rule of law
“to prevent any attempt to change the state border area illegally”.



CHAPTER 7

Legal regulation of the border between the Republic of Latvia and
the Russian Federation

During the Latgales’ Congress of Latvians in May 1917 the decision was
made that the historical regions of Latgale, Vidzeme and Kurzeme are one nation
with one language and all should unite in one state. On November 8 of the same
year, in a “Decree on Peace” written by bolshevik leader Lenin the right of self-
determination of peoples and the preconditions for their implementation were
determined, such rights and preconditions appeared in universal international law
only at least half a century later (Bojars, 2004, p 171).

In the right of self-determination the principle of territorial jurisdiction is
very important. As described by the legal science researcher V. Vitins the principle
of territorial jurisdiction gives states the right to prevent acts in their territory that
could cause damage to the other country. State power is indivisible, and only one
higher state power without any other state intervention affects all parts of the
country’s territory (Vitins, 1993, pp 23 — 24).

The term “state”, in its turn, reflects a grand socio-political formation with
such characteristic features of the system as communality, relative autonomy,
persistence and interdependence between the elements of the system (Vedins,
2008, p 407).

Latvia was not recognized de iure by Western countries in 1919, because
even after the formation of the League of Nations, the Western countries hoped
that the Russian Empire would be restored with its Latvian territory as a natural
and integral part of the unified empire. The original Eastern border of Latvia was
determined by the Latvian Freedom Fights (1918-1920), when Soviet Russian
troops were pushed east to Latvia in the desired distance, actually to the ethnic
borders which Latvia (and Latgale) itself had declared in 1917-1918.

In Moscow, on January 30, 1920, a ceasefire agreement was concluded
between the warring parties, which stipulated that the troops of the two countries
would occupy the contracted demarcation line within ten days of its conclusion.
After description this line it can be seen that Latvia has already determined the
approximate eastern border of the country by the obstacles created by nature, at
the time already anticipating the difficulties to guard the eastern border
(Feldmanis, 2000, p 11).
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Boundary determination was most strongly influenced by secret treaties,
where the imperialist aspirations and strategic interests of the contracting parties,
as well as the intrinsic delimitation of the nature and the traditions of history,
manifested itself in an impatient manner (Seskis, 1991, p 127). In this manner the
determination of the state border was characterized by Latvian diplomat J.Seskis
at that time.

At the time of the signing of the ceasefire agreement, the war continued,
because at the last moment Russia was trying desperately to depend on a
favourable land corner. On February 1, 1920, in front of the superiority of Latvian
troops, the parties concluded an additional ceasefire agreement. Thus, Article 2
stated: “The demarcation line between the Latvian and Russian armies is actually
determined by the front line occupied by the armies of both parties at noon - 12
o’clock on 1 February 1920,

The first international agreement on Latvia’s border with Soviet Russia
was the August 11, 1920 Peace Treaty, which stipulated that the demarcation of
borders would be based on the ethnographic principle (Puga, 2010, p 135).

The second paragraph of Article IV of the peace agreement with Russia
states: ”To aoid drawing up and staying on its territory for anyorganisation and
goup qualifying for the role of government in thewhole or part of the other ....”
(Bojars, 2004, p 300).

A similar provision is also included in the 1991 Latvia - Russia Relations
Agreement. Article 8 of the Agreement states that ... the Contracting Parties
undertake to prohibit, by law, the establishment and operation on their territory
of organizations and groups which are aimed at the violent destruction of the
sovereignty and statehood of the other Contracting Party and the violent seizure
of power” (Agreement between Latvia and Russain Soviet Federative Socialist
Republic intergovernmental relations, 1991, Art 8).

In the descriptive part of the Constitutional Court judgment it is stated that
the Cabinet of Ministers of the Republic of Latvia, referring to the principle of
inviolability of borders, has not agreed with Russia’s understanding of the content
of this principle. The Constitutional Court pointed out that Article 3 of the
Constitution of the Republic of Latvia (hereinafter — the Constitution) was
adopted to prevent (hinder) possible separation of Latgale from Latvia.

Acrticle 3 of the Constitution does not include the constitutional prohibition
on Latvia to amend the state borders, because according to international law it is
impossible to ensure the inalterability of borders. Likewise, the borders of the
State of Latvia have been changed after the coming into force of the Constitution
both during the interwar period and after the restoration of independence.
Therefore, the border treaty with Russia does not contradict Article 3 of the
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Constitution, as it does not create a transnational border that modifies the
boundaries defined in Article 3 of the Constitution in 1922, but fixes the border
between Latvia and Russia in the form of a written international treaty at the time
of signing the de jure territories (Constitutional Court by the Cabinet of Ministers
in case No 2007-10-0102).

The principles of the OSCE Helsinki Final Act confirm the basic
principles of inter-state relations, including: the possibility to amend the border
by peaceful means and the right of sovereign states to conclude any international
treaties, including also about the territory and borders (hereinafter - reply to the
Constitutional Court by the Cabinet of Ministers in case No 2007-10-0102).

In its reply to the Constitutional Court, the Cabinet of Ministers concluded
that due to the historical facts available the historical justification of Abrene as an
ethnographic land of Latvia could not be found (hereinafter - reply to the
Constitutional Court by the Cabinet of Ministers in case No 2007-10-0102,
p 3.2.4.).

However, from the author's point of view, such a conclusion does not
follow from the interpretation of the ethnographic principle of spatially
contradictory analysis, which is quite contradictory in the written reply, because
at the same time Abrene’s historical affiliation to Latvians is indicated, opposing
it to some economic and military strategic interests in a very limited period of
time, which should not in fact be regarded as justified counter-arguments from
internationally accepted principles of territories and consequently borders
delimitation. This is also confirmed by Dr. Fogels assertion that the concept of
“state’s territory” is closely related to the concept of “national territory”. For the
nations of one nation, these concepts coincide because the territory of the state is
also the territory of the nation that lives there (Fogels, 2009, p 175).

Similar and even more radical views have also been made by the deputy
president of the Civil Congress, E.Alksnis: “The conclusion of new border
agreements, renouncing part of the territory of Latvia, is in conflict with the legal
continuity of the Latvian state. Decisions taken by the actual administrative
institutions and officials operating in the territory of the Republic of Latvia
regarding the waiver of the right to a part of the territory of the Republic of Latvia
are in conflict with Articles 3 and 77 (On non-recognition of the annexation of
the city of Abrene and six parishes of Abrene district, LR AP 1992, January 22
decision) of the Constitution and are null and void, as well as without legal
consequences.

The abandonment of part of the territory of the Republic of Latvia for the
benefit of the occupying state is a criminal offense under both the Penal Law of
the Republic of Latvia and the Criminal Law currently in force in the Republic of
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Latvia.” The analysis proposed in the Constitutional Court's judgment on the state
continuity or continuity doctrine, the ethnographic aspect of the determination of
the country's territory, and the interpretation of the state border's inalterability
make it necessary to conclude on the necessity and importance of a clear and
unambiguous definition of the state territory.

The “fathers” of the Constitution consolidated the sovereignty of the
people and the territory of the state respectively in the first articles of the
Constitution and provided a mechanism in which both of these elements protect
each other (Ziemele, 2009, p 62). From the point of view of grammatical
interpretation, Article 3 of the Constitution expressis verbis defines the territory
of the State of Latvia with reference to the boundaries defined in international
treaties and refers to the two independent theses of the structure of Article 3 of the
Constitution: First, “The territory of Latvia is composed by Vidzeme, Latgale,
Kurzeme and Zemgale”, secondly [determined], within the borders set by
international treaties (Bojars, 2004, p 171).

Nowadays, when Latvia has concluded all border agreements with the
exception of the Maritime Border Treaty with Lithuania, the development of the
International Maritime Law is mostly determined by the Latvian territorial sea
and by the development of international air law the state air space can also be
determined.

From the point of view of state administration and sovereignty and due to
the quite frequent use of the term of the territory of the state in both national and
EU law, a more specific understanding of the territory of Latvia is possible. The
definition of a specific territory of Latvia was not possible at the beginning of the
20" century during the period of adoption of the Constitution, as indicated by Dr.
J.Pleps (Pleps, Pastars, Plakane, 2004, pp 129 — 135), but it is possible now since
it has sufficient doctrinal basis for Latvian contract law and international law.

It has to be admitted that the case-law of the international territorial
disputes has not been analyzed and used in the case of Abrene and the dispute
before the International Court of Justice of the United Nations has not been
settled, although the precedent of international territorial and border disputes has
been in the 20" century (Prescot, 1978, pp 27, 35 — 40), in the middle of the 19™
century and nowadays, incl. also in Europe, such as the dispute between Denmark
and Sweden on the continental shelf (regulated by the United Nations in 1984),
the dispute between Ukraine - Romania on delimitation of the sea border (due to
the ownership of the Snake Island) in the Black Sea (settled in 2009), Finland -
Sweden dispute on Tana - Tenojoki rivers (not yet settled) (JIynmen, 2011,
pp 185 — 186, 190).
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The border treaty with Russia, signed in Moscow on March 27, 2007, was
adopted and approved by law on May 17, 2007, in compliance with the OSCE
principle of border inalterability. But with the Constitutional Court decision of
29" November 2007 the statement “with regard to the principle of inviolability of
boundaries adopted by the Organization for Security and Cooperation in Europe”
is found to be inconsistent with the first part of Article 68 of the Constitution and
invalid from the moment of publication of the judgment (Agreement between the
Republic of Latvia and the Russian Federation on the State Border of Latvia and
Russia: 17.05.2007., Art 1).

In the Latvian-Russian Border Treaty, the state border between states
means the line and the vertical surface coinciding with this line separating the
territories of two sovereign states - the Republic of Latvia and the Russian
Federation (land, water, subterranean depth and air space). The parties of the
State Border Treaty determined, as confirmed in the “Description of the State
Border of the Republic of Latvia and the Russian Federation” and with the red
colour marked in “The State border delimitation map of the Republic of Latvia
and the Russian Federation” in scale 1:50000 (Agreement between the Republic
of Latvia and the Russian Federation on the State Border of Latvia and Russia:
17.05.2007., Art 1).

In order to define and install the Latvian-Russian state border in line with
the border treaty and prepare demarcation documents, the neighbouring countries
established the Joint Demarcation Commission of Latvia and Russia on the basis
of parity principle, assigning it: to develop the state border demarcation
procedure; to determine the exact location of the boundary line in the nature
according to the Border Treaty and the description of the state border and the
delimitation map attached thereto; to create and manage working groups for
border demarcation; install boundary marks; to determine the exact location of the
middle line at the border (through straightened riverbeds) or in the river branches,
streams and ditches of the rivers; to determine the exact location of the boundary
line in the lakes; to clarify the ownership of islands in rivers; prepare draft border
demarcation documents; address other issues related to border demarcation work
by covering parity of demarcation expenses (On the appointment of
representatives to the Joint Demarcation Commission of Latvia and Russia;
October 7, 2009, Cabinet Order No 675).

On April 21, 2018, Latvian-Russian state border demarcation documents
came into force. Consequently, the process of demarcation of the common border
of both countries has ended, lasting eight years. In the course of the demarcation
process, marking the 283.6 km long line in the nature, 648 border signs were
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installed, as well as the exact location of the middle line in the border rivers. The
location of the boundary lines in the lakes islands possession was determined.

In accordance with the Law on Demarcation, the Joint Demarcation
Commission drafted several documents (Demarkacijas komisijas nolikums,
2009), including the Instruction on the Marking of the Latvian-Russian State
Border in Nature (hereinafter - the Instruction), which determined how the state
border in nature was marked with border marks (Instruction on marking Latvian —
Russian border in nature. Pleskava: 2010.g. 27.maijs, p 1).

On the dry land border sign is usually made up of the Latvian border
marker, the Russian border marker and the Central border marker (also called
polygonometric (Cepurniece, Giitmanis, Lukstins, 1969, p 518) pillar). The
border marker between Latvia and Russia is installed 2.5 metres on either side of
the border so that the line connecting these pillars coincides with the bisector of
the turning angle of the border but at straight sections of the border it is
perpendicular to the border line.

The central marker is the centre of the board sign and shall be installed
directly on the border line at the point where it passes through the line joining the
border markers of the two countries forming a single connecting line. The distance
between the landmarks on the land section of the border shall be no more than
1000 m (Instruction on marking Latvian — Russian border in nature Pleskava:
2010.g. 27.maijs, Art 2 p 3). However, there are several drawbacks in the
Instruction, for example, with regards to the distance between markers the
essential condition that the markers should be set at a direct line of sight (with the
naked eye) has not been included, as it was foreseen during the demarcation
(Agreement on border determination between the Raoublic of Latvia and Belarus,
1994) of the Latvian-Belarusian (ITaBnosckwmii., Kopanés, Epmonosuu, 2003,
p 42) border. Furthermore, all appendices to the Instruction are in Russian only,
which is contrary to the principle of parity mentioned in Article 9 of the same
Instruction, Latvian-Russian Border Treaty, Article 4 of the Constitution and
Latvian State Language Law.

To ensure visibility between the boundary markers, a 12 m wide (6 m on
each side of the boundary) boundary strip, which is mostly a relative distance
between tree crowns, is cut and cleared from the strains (see Scheme 2).

100



Republic of Latvia

Border marker of Not less than 500

the Republic of
Latvia

/

p’
Russian Federation

Border signs

Border marker of
Russian Federation

View from top

Republic of Latvia

12 m

@ Not less than 500 m @

SmﬁD
>

»l

[P
< L
o
i—lﬁ—“’-@—v L \ | L Ll b D L L | L L D D Do L L D D L 1 Ll L)
£

Central (Poligonometric) marker

‘% 2,5
|‘
12 m

E State border strip @

Russian Federation

Scheme 2. Scheme of border demarcation on land border.

The national boundaries along rivers (straightened riverbeds) or main
branches, streams and ditches are usually determined in the middle (Agreement
between the Republic of Latvia and the Russian Federation on the State Border of
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Latvia and Russia: 17.05.2007., Art 3) of rivers. In this case, the phrase “(for
straightened riverbeds)” is not clear enough, but the phrase “in the middle” is
imprecise because:

(1) When determining the middle of a river (including streams), the
condition that the center is defined by the surface of the water during
the lower water level must be specified (Paukosckuii, I"opyibko,
HaBbiuk, Axcenos, 2003, p 39);

(2) River basins are generally delimited either by the thalweg of the river
or by the the middle of the main fairway (Border Guard Law, 1994,
Art 3 p 4), which, although mainly concerns navigable rivers, should
also be considered from a methodological point of view.

(3) the method of demarcation of the state border along rivers with the
use of analytical points is not possible unless the distances from the
border markers on the river bank to the section of the national border
line on the river are specified, such conditions have not been
stipulated in the Instruction.

Latvian academic professor Dr.iur. J.Bojars states that the border of
navigable rivers runs along thalweg or fairway, the deepest navigable place
(Bojars, 2004, p 310). In this case, the alignment of the fairway and the thalweg
to the deepest navigable areas is inaccurate, since the fairway may not always
follow the deepest interconnections, nor may the deeper points be connected by
straight line sections. The claim that if the location of the fairway changes as the
riverbed changes, the boundary line moves accordingly with the thalweg is
questionable. This principle, according to prof. J.Bojars has been confirmed by
Kansas v. Missouri precedent. However, it cannot be generalized and considered
a norm, rather an exception, as for the Latvian-Russian (and similarly
neighbouring countries) state border any natural changes that may occur in border
rivers, streams and ditches do not alter the nature-demarcated state border line, as
well as the ownership of islands, unless the neighbouring countries agree
otherwise (Agreement between the Republic of Latvia and the Russian Federation
on the State Border of Latvia and Russia: 17.05.2007., Art 4) (see Scheme 3).
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Border markers among neighbouring countries are installed on the banks
of the state-owned border rivers, streams and lakes. In accordance with the State
Border Marking Instruction, the border may be marked with:

1) Border signs — Orange colour buoys that are mounted directly on the
border along with a bullet mark. The buoys may be fitted with retro-
reflecting devices. Latvia has approved yellow buoys, which are used
to mark the state border zone with Belarus and are also intended for
the state border with Russia. Consequently, the installation of
additional orange buoys directly on the boundary line is not useful as
it effectively duplicates the designation of the boundary line in
nature;

2) Border signs — orange colour poles mounted on ice instead of buoys
(with further reflection of the seasonal change of landmarks - buoy
in demarcation documents);

(3) Special border signs (landmarks in between border markers,

pyramids, boulders, other off-site objects and items) (Instruction on

marking Latvian — Russian border in nature. Pleskava: 2010.g. 27.maijs,

Art5).

In some cases, the state border may be marked with a 0.2 m wide white
line drawn along the road, pedestrian and railway bridges, dams and other
structures crossing the state border or on their technological axis (Bojars, 2004,
p 310), irrespective of the location of the border in the water body; crossing roads
and hard-footed crossings. Such border signs shall be considered to be special
border signs, although they shall be listed separately in Articles 5 and 6 of the
Instructions on State Boundaries. It should be noted that the demarcation
methodology used for demarcation, which should be included in the appendix to
the instruction, was not approved by any of the regulations of the Demarcation
Commission until May 2018.

Furthermore, the attribution of special border signs to the lake variation is
imprecise in the installation of border markers, as special border signs may be
installed on the national border in exceptional places where, due to the specificity
of the terrain and historical monuments and nature preservation, the use of these
special border signs is governed by agreements between neighbouring countries
(in the description of the state border). For example, at the Latvian - Belarusian
and Latvian - Estonian national borders there are only a few special border signs
(two at the Estonian border), which are installed as large stones and have a hole
(Gaveika, 2001) filled with lead for the geodesic coordinates. With regard to
special national border signs, the author would propose to classify them
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accordingly, divided into two main groups: special border markers and special
state border signs.

In addition, the extension of margins to special border signs mentioned in
Article 5 (3) of the Instructions is also incorrect because international
(PaukoBckuit, 'opynbko, JaBeinuk, Akcenos, 2003, p 4) classification of border
signs provides separate types of border signs as intermediate border markers,
which are also widely distributed at the state border with Belarus and Estonia.

The shape, size and installation procedure of the Latvian border marker
(border sign) were previously determined by the now abrogated “Regulations on
the State order Signs”, which according to these rules were to be installed on the
borders of Belarus and Russia (Noteikumi par valsts robezzimi: MK 1998.g.
13.jan. noteikumi nr.6. p 1). By May 2020, no new rules on the state border had
yet been adopted, although such rules would be necessary as the state emblems
contained the border signs.

The order of determining the coordinates and height of the border signs is
determined by the Instruction. In the work of the Latvian-Russian Joint
Demarcation Commission, the systematization of coordinates and sections of the
state border on the basis of internationally accepted state border classification is
not envisaged within orographic, geometric and astronomical borders, although it
is actually applied on Latvian — Estonian borders, where, in order to optimize and
save the means of demarcation, the border line was in many cases straightened
out, creating as long straight sections as possible (Papildprotokols Latvijas
Republikas un Igaunijas Republikas ligumam par valsts robezas atjaunosanu, 200,
p3.11.).

Latvian law scholar Dr. iur. A.Fogels explains the orographic borders as a
boundary line drawn by the particular features of the terrain, a broken or zigzag
line that runs along river beds, seashore, slopes and ridges (Fogels, 2009, p 176).
However, this explanation should be clarified by stating that the orographic border
is a curved or broken national boundary between any two major border signs that
follow natural or artificial features (river fairway or thalweg, ditch or shore, road
or railway edge, embankment, walls, etc.). The orographic boundary line
generally includes all straight sections between major border signs at the edges of
rivers, lakes, streams, ditches or roads and the relevant turning points of the
boundary line on water bodies or on land.

Geometric Boundaries A.Fogels explains it as a straight line drawn from
one point to another without regard to the terrain. However, this explanation
should be clarified by specifying that the geometric boundary is a straight line
between any two major border signs. In the author's view, another type of
geometric boundary could be distinguished, such as geographical boundaries,
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which would be straight boundaries more than two major border signs. For
example, the total length of the Latvian-Estonian border is 343.02 km, of which
the geometric border is 267.384 km, while the orographic border is only 75.633
km (Additional protocol to the agreement of restoration of the border between
Latvia and Estonia, 2000, p 3.11.). For other frontiers, the proportion of geometric
frontiers is also higher, since orographic frontiers are usually defined by frontier
rivers.

The problem of land ownership, which has been and still is characteristic
to any neighboring country’s border demarcation, including also with Russia.
After the conclusion of the Latvian-Russian Border Treaty, it was revealed that
Russia strengthened rights not only to the Abrene (former Jaunlatgale) district,
but also a part of the territory of the Liepna and Pededze parishes in those times.

Landowner V.Belcane in 1996 sent an application to the Parish Land
Commission asking for restitution of his father's land. In the same year, 21.1 ha
of land was given to the legal owner, but three years later, in 1999, the commission
cancelled the minutes of the meeting because it appeared that in October 1997
Latvian and Russian expert delegations approved such a state border line when
suddenly 8,2 hectares have become part of Russian territory. In addition, Liepna
Parish has never been in Abrene County (Latvijas Krievijas robeza. Valsts robezas
apraksts 1921-1923. Latvijas Valsts véstures arhivs - F.1313 — 2 — 790.), so there
has never been a Russian border on its territory (Ar robezligumu Krievijai atdoti
zemesgabali arT arpus Abrenes, 2014).

Taking into account that no similar cases have been identified in the past,
and that there is no law regulating the possibility of offsetting with equivalent land
in certain situations, and the fact that with V.Belcane had been concluded
voluntarily agreement to settle her property rights and Compensation of part of
the land with equivalent land in the territory of Latvia (Krauklis, 2014) after a
long collision of legislation within 15 years there was a special law adopted (Par
citas valsts teritorija eso$as nekustama ipaSuma zemes dalas kompenséSanu:
LR likums, 2010).

The problem of expropriation of land is still relevant due to
inconsistencies in the delimitation of the state border, which in 1998 was set 6 m
(Par Latvijas Republikas un Krievijas Federacijas valsts robezas joslas
noteikSanu, 1998 p 1). wide, but already in 2000 - 12 m (Grozijumi Ministru
kabineta 1998.gada 29.decembra noteikumos Nr.503 “Par Latvijas Republikas
un Krievijas Federacijas valsts robeZzas joslas noteikSanu”) wide.

During the execution of the demarcation work, border crossing shall be
carried out in accordance with the Regulations on Crossing the State Border of
Latvia and Russia for personnel, transport and technical means performing
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demarcation work, as well as their temporary stay in the territory of the other state.
In this and other respects, the important legal aspect of defining a state border is
the establishment of a state border regime, which would also make individuals
liable for illegally crossing the state border, as well as justifying settling border
incidents between neighbouring countries, usually by separate treaty. The state
border regime between Latvia and Russia should also be determined by a separate
agreement on the state border regime, the project of which was to be prepared
already in the first half of 2011. Similar agreements had to be concluded with
Lithuania and Estonia, but by 2020 they had not yet been concluded.

During the execution of the demarcation work, border crossing shall be
carried out in accordance with the Regulations on Crossing the State Border of
Latvia and Russia for personnel, transport and technical means performing
demarcation work, as well as their temporary stay in the territory of the other state
(Upmacis, Obuhovs, 2010). In this and other respects, the important legal aspect
of defining a state border is the establishment of a state border regime, which
would also make individuals liable for illegal crossing the state border, as well as
justifying settling border incidents between neighbouring countries, usually by
separate treaty (Agreement between the Republic of Latvia and the Russian
Federation on the State Border of Latvia and Russia: 17.05.2007., Art 6). The
state border regime between Latvia and Russia should also be determined by a
separate agreement on the state border regime, the project of which was to be
prepared already in the first half of 2011 (VRS 2011.gada darba plans). Similar
agreements had to be concluded with Lithuania and Estonia, but by 2020 they had
not yet been concluded (MK 2012.g. 16.feb. rikojums nr.84, 124.4.punkts).

The demarcation works of the Latvian - Russian state border were planned
to be completed by 2015 (including) (Rinkévics, 2012). The task of the State
Procurement Agency Ministry of Interior was to organize the restoration and
reconstruction of the state border, to prepare the necessary legal, regulatory and
technical documentation and to arrange the ownership of land under the border
roads as well as under the state border zone (NodroSinajuma valsts agentiiras
05.12.2012. reglaments Nr.6/2012 p 24.3.). The competence for carrying out state
border maintenance tasks was assigned to the Ministry of the Interior (Latvian
Border Law, 2009, Art 5, 31(3)), although neither the State Procurement Agency
nor the State Border Guard laws and regulations specifically define the
competence of state border maintenance.

The agreement between Latvia and Russia on the travel of citizens was
one of the first acts of the bilateral agreement, which directly affected both the
conditions of the state border regime regarding persons' border crossing and to a
large extent also the conditions of the border crossing point regime. This
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agreement specified the documents required for crossing the border and the
conditions for issuing and using visas.

Some parts of the provisions of this agreement have become obsolete, for
example, the rule that in urgent cases the competent authorities of both countries
issue visas free of charge within 24 hours is not relevant, as in the cases (Latvijas
Republikas Valdibas un Krievijas Federacijas Valdibas VienoSanas par pilsonu
savstarpgjiem braucieniem: 14.12.1994) specified in Article 18 of the agreement
visas can be issued by border guards at border crossing points (Visa regulations
by the Cabinet of Ministers; August 30, 2011 No 676, No 144).

Border conflicts are settled diplomatically, while border issues and other
day-to-day issues are dealt with by special officials from neighbouring countries,
which in Soviet practice were called border commissioners (Bojars, 2004, p 310)
A similar institute of authorized border representatives in Latvia has been
established with all neighbouring countries. The duties of authorized border
representatives were usually performed by the heads of the local State Border
Guard administrations. On the state border with Russia (Latvijas Republikas
valdibas un Krievijas Federacijas valdibas vienoSanas par robezas parstavju
darbibu: 19.07.1994., Art 1), until the demarcation of the state border was
completed, a special position of the State Border Guard was foreseen (Par Latvijas
Republikas pilnvarotajiem robezas parstavjiem; MK 2011.g. 14.sep. rikojums
nr.452.). The main function of the Plenipotentiaries is to promote the development
of good neighbourly relations and co-operation between countries, to maintain
law and order, to settle border incidents and to deal with all issues related to the
state border.

Technically, the Authorized Border Representatives - plenipotentiaries,
whose operational functions have been based on practical experience of
international cooperation of border control authorities, is carrying out a state
border surveillance mission, although there is still no agreement on a state border
regime with Russia where a systematic state border regime content would be
settled. The abovementioned agreement is incomplete in terms of the border
regime, which means that the operational capacity of the authorized border agents
cannot be fully exploited in all other matters of international bilateral cooperation,
including border control and immigration control.

Several issues of cooperation in the aspect of the state border regime are
also envisaged in other acts of bilateral agreements, for example, the agreement
of Latvia and Russia on cooperation in border guarding, which provides regular
information on current national legal regulations on state border issues,
establishment of working groups, fostering of other competent authorities in the
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fight against crime (Par Latvijas Republikas valdibas un Krievijas Federacijas
valdibas vienoSanos par sadarbibu robezapsardzibas jautajumos (1996)).

An important cooperation agreement between the EU and Russia was
concluded in 2005, which, while mostly involving economic and trade
cooperation between the countries, also contains a number of commitments in the
area of cross-border crime, border crossing and customs (Protokols, kurs$
pievienots partneribas un sadarbibas noligumam, ar ko izveido partneribu starp
Eiropas Kopienam un to dalibvalstim, no vienas puses, un Krievijas Federaciju,
un ar kuru nem veéra jauno Dalibvalstu pievienoSanos ES. LV, 2005. nr.110, Aart
78, 81, 82). In 2008, the Agreement of 2 June 1993 on Customs Border Crossing
Points was extended (Latvijas Republikas valdibas un Krievijas Federacijas
valdibas protokols par Latvijas Republikas valdibas un Krievijas Federacijas
valdibas 1993.gada 2.jiinija vienoSanas par muitas robeZas caurlaides punktiem
darbibas pagarinasanu. LV, 2008. 22.jil., nr.111.). With Latvia's accession to the
Schengen area, several motorway border crossing points on the state border with
Russia - in Aizgarsa, Opoli, Kruti and Punduri, which have been operating since
September 1, 1992 - were closed (Par muitas robezas caurlaides punktu un valsts
robezas parejas punktu izvietojumu uz Latvijas Republikas valsts robezas;
MP 1992. 12.aug. Iémums nr.327).

In the field of readmission, the implementation of the Agreement between
the European Community and the Russian Federation on readmission (Latvijas
Republikas valdibas un Krievijas Federacijas valdibas protokols par 2006.gada
25.maija Noliguma starp Eiropas Kopienu un Krievijas Federaciju par
atpakaluznemsanu istenosanu: 09.07.2009.), which succeeded in resolving the
legal basis for the return of Russian nationals after long delays, is very important.
By comparison, a similar agreement between Russia and Lithuania had already
been concluded in 2003 (AuToHoBa, Skosier, 2004, p 152). The legal alignment
of the readmission process gained particular relevance and importance in 2011
due to the sharp increase in illegal border crossings (Honavko, 2011).

In order to combat cross-border crime, a bilateral agreement was signed
in 2011 on cooperation in the fight against crime, in particular in its organized
forms, including cooperation in combating terrorism, drugs, firearms,
counterfeiting, smuggling, corruption and other serious crimes, including
exchange with information obtained during operational activities (Latvijas
Republikas valdibas un Krievijas Federacijas valdibas ligums par sadarbibu cina
pret noziedzibu, it Tpasi tas organizetajas formas. LV, 2011.).

In 2011, an Agreement on cooperation in the field of emergency
prevention and elimination was reached. The legal achievement of this agreement
in defining the notion of an emergency situation (Latvijas Republikas valdibas un
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Krievijas Federacijas valdibas vienoSanas par sadarbibu arkartgjo situaciju
noversanas un likvideésanas joma. 20.12.2010.), which was not clearly defined in
the Latvian regulatory framework until 2013, is important. Article 7 of this
agreement also lays down the rules for the crossing of the border of the assistance
teams and their stay in the territory of the requesting State, which for example
stipulates that border checks on members of the teams providing aid in emergency
situations shall be carried in priority status (Par arkartgjo situaciju un izne@muma
stavokli, 2013, Art 7 p 2). In this case, there is a clear contradiction with the State
Border Law (2009), which provides for the crossing of the border only for rescued
persons during search and rescue operations, although the head of this operation
has the authority to decide to cross the border outside border crossing point to
transport the rescued persons to the medical institution, if there is a real danger to
the life or health of the rescued persons, simultaneously informing the SBG on
such fact. However, such a provision is not provided for in the bilateral agreement
referred to above.

At the end of 2010, several bilateral agreements and treaties were
concluded with Russia on border control and mutual legal cooperation (Latvijas
Valsts prezidenta kanceleja, 2012), significantly developing opportunities for
coordinated partnership between neighbouring countries, which will facilitate
further successful demarcation of border, border control, adjustment of border
infrastructure, fight against illegal immigration and cross-border crime, as well as
contributing to national security in general.

CHAPTER 7: Conclusions

1. In the process of self-determination of the people, the principle of
territorial jurisdiction is important, the implementation of which, in its
turn, requires determination of the state territory, thus also the state
borders. The determination of the state border between countries is
influenced by political circumstances, economic interests, mutual
relations, international situation, traditions and customs, and the
determination of the state border in nature also by geographical
peculiarities.

2. The term ,,border” should be understood as characteristics of territorial
and spatial distribution inherent in all tangible and intangible systems. The
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border is a separation between systems. At the border line and the vertical
plane that coincides with it, states as subjects of international law differ
from each other, cooperate with each other and also define each other. The
term ,,state”, in its turn, reflects a grand socio-political formation with
such characteristic features of the system as communality, relative
autonomy, persistence and interdependence between the elements of the
system.

The instruction on the demarcation of the Latvian-Russian state border
does not contain the essential condition that the border signs should be set
at a direct line of sight (with the naked eye), as was intended for the
demarcation of the Latvian-Belarusian state border. In addition, all
appendices to the Instructions are in Russian only, which is contrary to the
principle of parity mentioned in Article 9 of the same Instructions and
other laws and regulations.

The phrase ,,straightened riverbeds” is not correct in the Latvian-Russian
Border Treaty, but the phrase ,,defined in the middle” is imprecise
because: when determining the middle of a river (including streams,
ditches) it is necessary to specify water level period; rivers are usually
delimited either by the thalveg or by the middle of the main fairway
(fairway). The method of demarcation of the state border by rivers with
the use of analytical points is not possible unless the distances from the
border markers on the river banks to the state border line are specified, nor
are such conditions stipulated in the Instruction.

The alignment of fairway and thalweg with deeper navigable areas is
inaccurate since the fairway may not always follow the deepest
interconnections and the deeper points may not be connected by straight
line sections. The contention - if the location of the fairway changes as the
riverbed changes, then the boundary line moves along the middle of the
thalweg, is questionable. This principle, according to prof. J.Bojars, has
been reinforced by Kansas v. Missouri precedent. However, it cannot be
generalized and considered as a rule, but rather as an exception, as for the
Latvian-Russian border, any natural changes that may occur in border
rivers, streams and ditches do not alter the nature of the demarcated state
border or possession of islands unless neghbouring countires agree
otherwise.

The methodology for installing border signs by 2013 has not been
approved by any normative acts of the Demarcation Commission. In
addition, the attribution of special border signs to lake border signs is
incorrect, as special border signs are to be installed on the national border



In exceptional cases. The attribution of an intermediate border sign to
special border signs is also inaccurate because the classification of border
signs in international demarcation practice provides for a separate type of
border sign - intermediate border signs (border markers).In the normative
framework of the Joint Demarcation Commission, systematization of state
border sections based on the internationally accepted national border
classification is not intended on the orthographic, geometric and
astronomical boundaries, although it is actually applied, just like on the
borders of other neighbouring countries. The normative framework of the
Joint Commission on Demarcation does not provide for the
systematization of national border sections based on internationally
accepted national border classifications within orographic, geometric and
astronomical boundaries, although it is practically applied, as is the case
with other neighboring countries.

The shape, size and installation requirements of the Latvian border signs
(border markers) were previously determined the Cabinet of Ministers of
1998, January 13 ,Regulations on the State Border signs”, these
regulations have already expired. The border signs approved by these
regulations were intended to be installed on the borders of Belarus and
Russia. Several dimensions of the Latvian border marker in Annex 5 to
the Instruction no longer correspond to those mentioned in the Cabinet of
Ministers regulations, although the externally border marker is very
similar to the border marker with the ones Belarusian border has been
demarcated.

The determination of the state border regime is an essential legal aspect of
determining the state border. The state border regime between Latvia and
Russia should be determined by a separate agreement. An important legal
aspect of defining the state border is the establishment of the state border
regime. The state border regime between Latvia and Russia must be
determined by a separate treaty.

The institute of authorized border plenipotentiaries, whose operational
functions have been formed on the basis of the long-term practical
experience of international cooperation of border control institutions,
fulfill the mission of ensuring the state border regime. At present, the
issues of the state border regime are not systematized and comprehensive,
but are dispersed in many agreements and treaties concluded at different
times. As a result, the operational capacity of the authorized border
plenipotentiaries is also not fully exploited in international bilateral
cooperation on border control and immigration control.
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A legal achievement of the Cooperation Agreement on Prevention and
Management of Emergencies (2011) is the definition of the concept of
emergency. Article 7 of the Arrangement provides that border checks on
persons providing assistance in emergency cases shall be carried out on
priority basis. In this case, there is a clear contradiction with the State
Border Law (2009), which provides for border crossing only for persons
rescued during search and rescue operations, not for rescuers, although the
head of this operation has the right to decide on crossing the state border,
notifying the SBG, which is not foreseen in the bilateral agreement
referred to above. Amendments should be made to the State Borders Law
(2009) in accordance with international legislation.



CHAPTER 8

The legal framework governing the state borders between the
Republic of Latvia and the Republic of Belarus

The state border between Latvia and Belarus is described in border treaty
(hereinafter - Latvian - Belarusian Border Treaty, 1994) concluded in 1994
between Latvia and Belarus, at the intersection of borders between Latvia,
Belarus, Russia (“Friendship Kurgan) is basically in line with the border
determined in 1920 Peace Treaty Article 3 which, in turn, accounts for about 30%
of the 1920 border between Latvia and Russia.

Acrticle 3 of the Peace Treaty with the Latvian-Belarusian Border Treaty
has lost its force since neither Latvia nor Belarus has ever touched upon the issue
that Belarus could be bound by Article 3 of the 1920 Latvia-Russia Peace Treaty
in the part that affecting the borders of both countries on the basis of the
succession of Belarusian law, i.e. there is a mutual silence agreement that
countries do not consider Belarus to be the successor of the rights of the Russian
Federation and the USSR to Part 3 of the Latvia-Russia 1920 Peace treaty.

The Latvian - Belarusian Border Treaty did not change the territory of
Latvia, nor did the Latvian - Belarusian Border Treaty be disputed, so its further
analysis is not necessary (MK Atbildes raksts LR Satversmes tiesai lieta Nr.2007-
10-0102, p 3.6.3.). Although some Belarusian historians believe that the former
Daugavpils, Rezekne and Ludza counties used to live in the former times by
Belarusians (IncteiTyT Genmapyckaii rictopsli i Kynbrypsi, 2019).

The author agrees with prof. D.A.Léber’s point of view (L&bers, 2005)
that the unilateral amendment of the status of the border has no basis in
international law, as noted in several works of law scientists and even in the
international conference on borders held in Moscow in 1994 (OctpoBckwii,
[ToctHOB, 1994, pp 72,73) Borders created in violation of international law are not
protected by the principle of inviolability of borders (Conference on Security and
Cooperation in Europe: Final Act, 1 August 1975).

The representative of the Soviet Belarus, commenting (United Nations
Conference on Succession of States in Respect of Treaties, Analytical
Compilation of Comments by Governments. U.N. Doc. A/Conf. 80/5, 1977) on
Article 11 of the Vienna Convention on the Succession of National Laws on
International Treaties of 1978, which contained provisions on the boundaries
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established by the treaty (Vienna Convention on Succession of States in respect
of Treaties, 1978), stated that these rules are “applicable in cases where the
succession of national law has arisen under international law, thus excluding cases
of aggression or occupation”.

Prof. D.A.Leber points out that Russian scientists have also stated that
states have committed themselves to refusing to recognize unlawful territorial
changes and that this follows from the principle of inalterability of borders. Thus,
in order to answer the question of which of the two borders is protected as
inalterable, the meaning of the principle of uti possidetis (as you possess) confirms
the inalterability of borders. Essentially, the uti possidetis is the forerunner of the
principle of inalterability of modern borders, and it emerged as a means to
safeguard stability in Latin America in the 19" century and early 20" century
decolonization process in Africa (Lebers, 2005).

At least two principles of national border security are derivable from the
above analysis: inviolability of the state border and inalterability of the state
border. In the State Border Law (2009) and other national regulatory framework,
none of the principles is specifically regulated, although the term “state border
inviolability” is used in the purpose of the State Border Law (2009).

State border security plays an important role in building a space of peace
and good neighbourly relations around the country. Therefore, in addition to the
principles of inviolability and immutability of the state border, principles such as
ensuring national and international security should be included in the regulatory
framework; respect for national sovereignty, territorial integrity and equality;
solving state border issues and border incidents by peace; guaranteeing human
rights and freedoms; mutually beneficial and multilateral international co-
operation in ensuring national border security.

The State Border Law (2009) of Latvia and the Law on the State Border
of the Republic of Belarus both similarly define the meaning of the state border
since also the Belarusian law on defines the state border as the line and the vertical
surface coinciding with this line, which determines the territories of the Republic
of Belarus (land, water, subterranean and air space). The law does not regulate
any of these types of territory separately. The land regime in Belarus is governed
by the Belarus Land Code, the water area (includes inland waters - lakes, rivers
and other bodies of water, part of the border and other water bodies of Belarus) -
Water Code (Article 100), subterranean depths extending from the surface of the
earth to Land Centre (to technically accessible depth), and their regime - Earth
Sub code (Article 1), Airspace and its regime - Air Code (Article 1), in which
Belarus determines its airspace as an airspace above the state areas, including the
troposphere, the stratosphere, and the part of the space above (Paukosckwuii et. al.,
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2010, pp 8, 9). The upper boundary of the airspace, as claimed by Belarusian law
scholars, is not defined in either the national regulatory framework or
international practice, which the author disagrees with and is analyzed in the
chapter above.

By the state border and its legal regime, the whole Latvian-Belarusian
border can be divided into two parts. The first part is the border of the former
USSR with Poland. Since Belarus regained its state sovereignty, the border
between Belarus and Poland is still regulated by the border treaty of August 16,
1945 between the USSR and the Polish People's Republic, while the state border
regime is governed by the agreement between the Soviet Union and the
Government of the Polish People's Republic on Soviet Poles on February 15, 1961
national border regime, cooperation and mutual assistance in border issues, which
could be considered one of the most striking examples of national border
inalterability, irrespective of the socio-political system in each country and the
absence of a country like the USSR.The second part of the state border is the
administrative border of the former Belarusian SSR with the Soviet republics of
the USSR, but now with sovereign states: Latvia, Lithuania, Ukraine and
(Paukosckuii et. al., 2010), which, with the formation of the Commonwealth of
Independent States in December 1991 and the collapse of the USSR, fully
regained independence, although foreign troops were still in the territories
(Bojars, 2004, p 275). Belarus completed the determination of state border with
Lithuania in 2008, but with Latvia in 2009 (Paukosckuii et. al., 2010, p 80).

Belarus, on the other hand, started the process of defining the state borders
with the Declaration of Belarusian SSR AP “On the State Sovereignty of the
Republic of Belarus” of July 27, 1990 (IToctanoBnenue Bepxosnoro Coseta
Pecniyonuku benapycs, 1993). Belarusian law scholars have to be agreed with
that the formation of the state border legal framework is based on the constitution
and constitutional norms, which in Belarus basically correspond to the values of
modern law science and which should also be taken into account from the point
of view of legal experience, creation of international and constitutional law:

Belarus has full power in its territory; it is independent in the
implementation of internal policies and foreign policy; it upholds its
independence, territorial integrity, constitutional system, ensures legality and
legal order (Kouctutyrust Pecriyouku benopycs, 1994);

The territory of Belarus is a space of people's existence, self-
determination, sovereignty and prosperity (3amecckuii, CoboneBckuii, 2003,
p 156); its territory is united and unbreakable; Belarus in foreign policy is guided
by the equality of states, the use of force and threats, the inalterability of the state
border, peaceful settlement of disputes, non-interference in the internal affairs of
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other countries and other generally recognized principles and norms of
international law (Koucturymus Pecriyomuku benopycs, 1994).

To conclude, the above principles are mostly inherited from the Decalogue
of Helsinki, or “Declarations on the Principles for Member States to
Relationships”, which are analyzed by Prof J.Bojars, pointing out the extremely
positive historical consequences of these principles (Bojars, 2006, p 718).

The first Belarusian normative act regulating the activities of the Border
Guard and other state administration institutions on issues of state border control
was the Law “On the State Border of the Republic of Belarus” of 4 November
1992 (expired in 2008). It was followed by MP Decree No. 599 of 5 November,
approving the laws on the determination of the Belarusian state border
(PaukoBckwii, et. al., 2008, p 41), while the powers of determination of the state
border were assigned to the State Border Guard Committee, the Ministry of
Foreign Affairs, MP for the Land Resources, Geodesy and Cartography
Committee and the State Border Delimitation and Demarcation Commission
(IToctanoBnenue CoBera MunuctpoB Pecniyonuku benapycsh, 1993).

In 2018, many amendments and additions to the Belarusian regulatory
enactments in the field of further strengthening of border security were initiated,
aiming at the simplification of border procedures and regimes on the one hand,
for example, to promote tourism and to improve the efficiency of institutions
involved in border procedures, to update the regulatory framework and to clarify
terminology (B 3akoHOIaTENbCTBO MO BOIPOCAM MOTPAHHMYHOM 0€30MacHOCTH
npeasiaraeTcsl BHeCTH u3MeHenus, 2018).

The Latvian-Belarusian Border Treaty signed in Minsk on February 21,
1994 stipulated that the border line between Latvia and Belarus would go along
the administrative border of Latvia and Belarus, which at the time of signing the
agreement coincides with the Latvian state border, as it was on June 16, 1940 until
Latvia was included in the USSR (Xanumanosuu, 2002), which was previously
the Polish border of Latvia in accordance with the peace treaty of 18 March 1921
between the USSR, Poland and Ukraine (Tuxomupos, 2019), until September
20-22, 1939, when the Red Army occupied the territory of Poland near the borders
of Latvia (Jekabsons, 2003, pp 69 - 79).

The Latvian-Belarusian Border Treaty does not include the definition of
the state border. An integral part of the Latvian - Belarusian Border Treaty is the
delimitation map on scale 1 : 50,000 (Geospatial information agency of Latvia,
2008), but on completion of the demarcation, a demarcation map of 1 : 10,000
(Latvian - Belarusian Border Treaty, 1994). The peculiarity of the Latvian -
Belarusian Border Treaty is that it was decided to be guided by its position in
determining the border in 1940. June 16 The Baltic States were incorporated into
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the USSR (LR AM, 2019) in early August 1940. In fact, the state border between
Latvia and the Russian SSR was recognized after the demarcation of 1923 at the
state border station from the present intersection (Agreement between the
Government of the Republic of Latvia, the Government of the Republic of Belarus
and the Government of the Russian Federation on the Determination of the
intersection of borders of State Borders of the Republic of Latvia, the Republic of
Belarus and the Russian Federation, 2010) of the state border of Belarus, Latvia
and Russia to the river Daugava (Zapadnaja Dvina) and beyond to the intersection
(Agreement between the Government of the Republic of Latvia, the Government
of the Republic of Belarus and the Government of the Republic of Lithuania on
the Determination of the intersection of borders of State Borders of the Republic
of Latvia, the Republic of Belarus and the Republic of Lithuania, 1998) of the
Belarusian-Latvian-Lithuanian border, which includes part of the former Polish
border (Didrihsone, Zvirgzdins, 2008) as it existed until June 17, 1940 from the
village of Shafranov on the present side of Belarus (Peace treaty between Latvia
and Russia, 1920).

According to the border treaty, a 10 m wide zone (5 m on both sides of the
border line of the country or the water level of rivers and other reservoirs) is
defined along the state border, the meaning and purpose of which is not specified.
In May 1994, Latvia, for its part, along the border of the Belarusian state, also set
a 5 m wide boundary band from the border line (On determination of the borders
between the Republic of Latvia and Belarus, 1994). In addition, the state border
regime was restricted only by the prohibition of economic activity in this band,
and it was introduced only in 2001, defining a 12 metres state border zone
(Regulations on the border line, border land, border area and informative signs
installation and mainenance, 2001), counting from the border line, the content of
which regime did not change until 2010. By contrast, Belarus, with the exception
of the Border Line for the maintenance of structures and communications, also
provides for a lane that is directly along the national border and intended for
demarcation of the state border and installation of border marks
(OrocynapcrBennoii rpanuiie Pecriyonku benapycs, 2008, Art 1), and may have
a width of 3, 5, 8 metres (PauxoBckui, et. al., 2008, p 83), or different depending
on terrain and peculiarities of possible structures.

The first composition of the Latvian-Belarusian border demarcation
commission from the Latvian side was established in 1995 (On commitee of
Latvian — Belarussian border demarcation group, 1995) and in Belarus
(Teikmanis, 2005) - approved in 1997 (O6 o6pa3oBanuu benopycckoit yactu
CMmemaHHON KOMHCCHM MO JEMapKalluyd TOCYJAapCTBEHHOW TpaHULIBl MEXITY
Pecnyonukoit benapyceu JlarBuiickoit Pecriy6nukoit, 1997).
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The demarcation of the state border was launched in June 1997, two years
after the entry into force of the Latvia-Belarus Border Treaty and lasted more than
ten years. EC financial support, which enabled Latvia to complete the demarcation
of the state border by July 1, 2007, played a key role. Belarus, for financial
reasons, could not start the demarcation for a long time. However thanks to the
EU support TACIS (Technical Assistance for the Commonwealth of Independent
States) programme (TACIS, 2008) according to the contract of October 25, 2005
(Kontpaxr, 2005), Belarus started demarcation work from November 2005 and
completed them in early October 2006 (ITpunoxkenue ,Hayka u BocHHas
0e3omacHOCTh” K KypHany ,,Apmus”, 2006).

The role of the Ministry of Foreign Affairs and the Latvian Geospatial
Information Agency played a decisive role in demarcation work from Latvia,
which provided the geodetic coordinates of boundary marks within the framework
of demarcation works and their representation on maps (Geotelpiskas
informacijas likums, 2009). During demarcation works, 417 border signs have
been installed, the border demarcated by 172,912 km, also arranging border
infrastructure and approving demarcation documents on February 18, 2009 (On
approval of the documents of the border demracation between Latcian and
Belarus, 2009). Due to the rather long demarcation process, parallel
redemarcation works, such as moving the boundary walls, restoring damaged
boundaries, etc. were also required to be completed. Sometimes measurements of
the state border had to be done again to be as accurate as modern technologies
allow, often in very boggy and unreachable border sections. However, this was a
very important work for the EU, which was carried out in close cooperation with
the Ministry of the Interior and the Ministry of the Foreign Affairs (Klavina,
2019).

Cooperation between Latvia and Belarus, as well as their law enforcement
institutions, is governed by a number of international agreements and agreements.
The first agreement on Border Cooperation was concluded in Riga on August 18,
1992, even before the Latvian-Belarusian Border Treaty and was in force until
May 19, 1995. In 1993, however, an agreement with an identical name was in
force (Latvijas Republikas valdibas un Balkrievijas Republikas valdibas
vieno$anas par sadarbibu robezu jautajumos), valid until the entry into force of
the Agreement on the State Border Regime of the Republic of Latvia and the
Republic of Belarus. On the basis of Article 4 of the Agreement on Cooperation
on Border Issues, the border plenipotentiary apparatus (Latvijas Republikas
valdibas un Baltkrievijas Republikas valdibas vienoSanas par pilnvaroto robezas
parstavju darbibu, 1995) of both countries was set up by agreement.
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Issues that cannot be resolved within the framework of the activities of the
border guard plenipotentiaries of both neighbouring countries are settled through
diplomatic channels. The main tasks of the Border Guard plenipotentiaries both
on the Latvian and Belarus side are: to take measures to ensure compliance with
the state border regime, implementation of international agreements and
agreements; to prevent and regulate border incidents (3anecckuii, CoO00JICBCKHIA,
2003, p 104); to promote the development and development of business-friendly
and friendly relations with neighbouring border guard agencies; to address the
borderline issues in a spirit of cooperation and mutual assistance.

When analyzing the border incidents that have been the subject of
unilateral or bilateral investigations, it should be noted that the most common
border incidents are illegal crossing of the state border of persons, vehicles and
cargo, which can be divided into two main groups: illegal crossing of state border
by negligence, intentional illegal crossing of state border, most often goods illegal
transboundary movement across national borders.

The State Border Law (2009) does not include the definition of a border
incident, although it is used in relation to the competence of the MFA in cases
where these border incidents are not resolved by border guards. However, in the
content of the competence of border guard’s plenipotentiaries in the Article 7 of
the State Border Law (2009) “Plenipotentiary Border Representatives of the
Republic of Latvia” the resolution of border incidents is not included, although it
should be considered as the main function of the Border Guard plenipotentiaries
apparatus.

Based on the European Framework Convention on Cross-border Co-
operation of Territorial Communities or Regulatory Bodies, an important
agreement between neighbouring countries to improve future co-operation is the
Framework for Cross-Border Co-operation (The European Framework
Convention on Transfrontier Co-operation between Territorial Communities or
Authorities, 1980), which defined the concept of “cross-border co-operation” and
identified 13 areas of co-operation, many of which relate to the border guard
authorities of both countries competence (Vienosanas starp Latvijas Republikas
valdibu un Baltkrievijas Republikas valdibu par parrobezu sadarbibas
pamatprincipiem, 1998).0One of the most significant cooperation agreements
between Latvia and the EU Member State and the third country on the example
of Latvia and Belarus is the Agreement on Co-operation in the Fight against
Organized Crime, Illicit Traffic in Narcotic Drugs, Psychotropic Substances and
Precursors, Terrorism and Other Criminal Offenses in which the Member States
of the Treaty to Combat Illegal Immigration exchange information with each other
on: facts about attempts to cross the state border or attempts to do so; on
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documents permitting crossing the state border, facts of counterfeiting; on the
open routes of illegal migration; on organizing illegal migration (Agreement
between the Government of the Republic of Latvia and the Government of the
Republic of Belarus on Cooperation in the Fight against Organized Crime, Illicit
Traffic in Narcotic Drugs, Psychotropic Substances and Precursors, Terrorism
and Other Criminal Offenses, 2007).

The Government of Latvia and the Government of Belarus, having regard
to the necessity to organize border crossing of persons, vehicles, cargoes and
belongings, concluded in 1993 an agreement on border crossing points, whereby
national governments agreed to establish border crossing points on the Latvian-
Belarusian border (On checkpoints between Latvia and Belarus, 1993). It should
also be noted that this agreement was not very successful in terms of legal wording
and regulation of border crossing, as the neighbouring countries agreed on border
crossing points, without determining their status, which will be border crossing
points and which will be border crossing points for local traffic. In 2007, the
aforementioned agreement was amended by changing the status of the border
crossing point “Piedruja - Druja” to the border crossing point for local traffic, as
well as opening the following additional border crossing points for local traffic:
Vorzova - Lipovka; Kaplava - Plusi; Meiksani - Gavrilino, referred to as border
crossing points for local border traffic in Latvian normative regulations, but daily
are called as border crossing points and differ from international border crossing
points with border crossing intensity as well as the fact that the customs functions
are performed by the state Border Guard (Protocol between the Government of
the Republic of Latvia and the Government of the Republic of Belarus on
Amendments to the Agreement between the Government of the Republic of
Latvia and the Government of the Republic of Belarus on Border Crossing Points,
18 August 1993, 2007).

The agreement on the facilitation of cross-border travel between residents
of the border regions of Latvia and Belarus (Agreement between the Republic of
Latvian and Belarus on simplification of reciprocal traffic of the inhabitants of
border areas, 2010) continued the development of cooperation between
neighbouring countries in the area of border crossing, which was initiated by the
1994 Agreement on simplified border crossing for border residents and the 2008
Agreement on Mutual Travel of Citizens (Agreement between the Government of
the Republic of Latvia and the Government of the Republic of Belarus on Mutual
Travel of Citizens, 2008).The agreement on a simplified procedure for issuing
visas to border residents is essential for the legal arrangement of border crossing
(Agreement between the Republic of Latvian and Belarus on simplified visa issue
procedures, 2002). The agreement provides for residence in the border area of the
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second state due to participation in cultural, sporting and other events, real estate
property in the border area, visits to relatives, serious illness or death of relatives,
attendance of relatives burial sites, provision of medical or other assistance, rituals
and local traditions, and in other cases where border residents need to be in the
border area of the second country. The said agreement and other agreements in
the area of border crossing of persons facilitate the legally regulated and
controlled migration process, where the involvement of liaison officers to work
in Latvian embassies is important, accelerating the process of movement of
people, because visas are issued in a simplified procedure; contributes to overall
security and preventive protection against illegal migration.

Considering the importance of co-operation in the prevention of disasters,
natural disasters, other emergencies and their consequences in raising the level of
welfare and security of the population of neighbouring countries, an agreement
on co-operation in the prevention of disasters, natural disasters, other emergencies
(Agreement between the Republic of Latvian and Belarus on prevention and
ccoperation in case of natural disasters and other emergency situations, 2003) was
concluded in 2003; the elimination of the consequences of the arrangements for
cooperation and the competence of the institutions in this area.

Practice shows that international co-operation at the level of the Latvian
Border Guard and Belarusian “zastavas” (Division; Border guarding point) is
actively developing (Strategy of the State Border Guard activities 2017 - 2019).
Better co-operation is predominantly between top-level leaders, but closer
cooperation is needed at all levels, ranging from heads of institutions to border
guards and chiefs of border control points, and this cooperation should be legally
regulated in the cooperation plans, the powers and competences of the officials
concerned.

It is necessary to develop response capabilities, to reduce the time needed
to get to any illegal border crossing point in order to organize mutual action
quickly and efficiently in any offense. Already now, Latvia and Belarus are transit
countries for illegal migration, and the migratory pressure is not diminishing with
the increase in the flow of persons.
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CHAPTER 8: Conclusions

Belarus shall not be regarded as a successor to the Russian Federation and
the USSR in respect of Article 3 of the Peace treaty between Latvia and
Russia signed in 1920. The Latvian-Belarusian Border Treaty was not
disputed hence further analysis in the context of the national territory is
not necessary.

State Border between Latvia and the Russian SSR was recognized after
the demarcation results of 1923 (has not changed to the present day) and
the state border stretches from the present border intersection between
Belarus, Latvia and Russia (Friendship Kurgan) along the border river’s
entry in the river Daugava (Zapadnaja Dvina) and from further to the
intersection of the Belarusian-Latvian-Lithuanian border, which in turn
includes a part of the former Polish border which was until 17 June 1940
from the village of Shafranov on the Belarusian side.

A unilateral amendment of the state border status has no basis in
international law. National borders created in violation of international
law are not protected by the principle of inviolability of borders, as follows
from the meaning of Article 11 of the 1974 Vienna Convention on the
Transfer of States to International Treaties.

At least two principles of state border security must be defined:
inviolability of the state border and inalterability of the state border.

The State Border Law (2009) and other national regulatory frameworks
do not define any of the principles, although the term “state border
inviolability” is used in the law. In its turn, the principle of inalterability
of the state border, which is structurally derived from the concept of
sovereignty, determines both the integrity and sovereignty of the state
territory in their mutual legal relationship. The principle of inalterability
of the state border includes three essential elements: recognition of the
state border on the basis of international law; abandoning any claim to
other territories both in the present and in the future; abandoning any
threats to the state border of other countries by using force and other
threats.

In the context of national security system state border security plays an
Important role in creating a space of peace and good neighbourly relations
around the country. The principles of state border security should be
applicable to any state administration institution, any legal or natural



person and should be included in the State Border Law (2009) Article 8
“State Border Security”.

Cooperation between law enforcement institutions of Latvia and Belarus
in the field of border control is generally developed. It covers both
conceptual and general cooperation as well as cooperation in specific
directions, areas and forms. Better co-operation is predominantly among
top-level leaders, but closer cooperation is needed at all levels, in
particular at the level of the management of Border Surveillance Units and
Border Crossing Points and Border Guards, specifically regulating and
extending the powers and competences of officials from these
departments.

Latvia’s accession to the EU and joining the Schengen area provide
additional opportunities to develop and improve cooperation between
Latvian and Belarusian border control institutions. The conclusion of a
bilateral treaty on state border regimes will bring additional benefits both
in terms of cooperation and in the alignment and consolidation of bilateral
regulatory frameworks, as well as in bringing Belarus closer to EU law
and democratic traditions of free movement of persons.
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CHAPTER 9

Legal background of the border areas of the Republic of Latvia
adjacent to external land border

State border security cannot be achieved without the introduction of
appropriate border and border area regimes, which are sometimes stipulated in
international treaties as well as in national regulations regarding the border area.
Agreements, which mainly concern the procedure for the crossing of persons and
property are one of the main parts of the state border regime, were also concluded
between Latvia and Russia (Agreement between the Government of the Republic
of Latvia and the Government of the Russian Federation on Mutual Travel of
Citizens: 14.12.1994.), Latvia and Belarus.

The regulatory framework of the state border regime is of a dual nature.
Although international border regulation is to be regarded as primary, it does not
preclude national regulation of the state border regime, which should be at least
consistent with, or at least not conflict with, international law, and such national
legislation on state border regime is usually included in state border law, as it is
the case in Latvia in all versions of the State Border Law, as well as in the
neighboring countries of the external borders of Russia (O rocymapcreeHHOM
rpanuue: PenepanbHblil 3aKkoH Poccuiickoit ®eneparu N 309-03 30.12.2008.)
and Belarus (3akon Pecniyonuku benapycs ot 21 utosst 2008 1. Ne 419-3).

In international practice it is usually acceped that up to several kilometers
(12 - 30 km) wide of border area (border zone) (Gaveika, 2012, p 424) can be
defined along the national border line. Less frequently, the border area also
includes a border land up to 5 km with appropriate regime rules that are stricter
than the border area.

A similar border division was in Latvia before its incorporation into the
USSR: “The rear of the border was divided into border zones: 2 km wide border
zone and 15 km wide border zone. In the 2 km border land, border guards had
police rights. There was also a 12 nautical mile offshore customs border. All
residents were registered in the border area, but newcomers or newcomers had to
register with the nearest border guard post within 24 hours. The Minister of the
Interior was able to expel untrustworthy residents from the border area for a
certain period of time or permanently” (Anderson, 1983, p 13).

Sometimes countries, such as Russia and Ukraine (O rocyaapcTBeHHOMR
rpanuiie YKpauHbl: 3akoH YKpauHbl oT 4 HOs0pst 1991 roga Ne1777-XI11), do not
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separate the border area and the border land, but only define the border, which,
depending on the legal order, is up to 5 km from the state border (in Ukraine
border area in municipality territories is similar to Latvia).

However, the border zone along the state border is defined by many states
under appropriate regime rules and is usually 3-12 m and directly across the state
border line. The Schengen acquis does not specifically define the regime of
national borders and border areas. The Schengen Catalogue states that a properly
functioning border control and protection based on risk analysis (Schengen
Catalogue, Chapter 1, p 2.3.) is a key element of the overall border security
strategy in border management. The Schengen Convention, on the other hand,
defines the most important elements of border management:

1) systematic control of all persons crossing the external borders;

2) effective border surveillance (security) between border crossing

points (Schengen Convention, 1990, Art 6). It is up to each EU
Member State to define the specific border conditions and
requirements in the form of a border regime (including by concluding
relevant agreements with neighboring countries) and to define the
border area regimes through its national regulatory framework to
enforce mutual treaty obligations and to ensure border control and
state security in general since in border areas the cooperation may
be governed by agreements between neighboring authorities and the
provisions of Article 39 of the Schengen Convention on police
cooperation shall not affect bilateral agreements already concluded
between Member States of the Schengen Convention and their
neighboring countries. In this case, the Schengen States shall inform
each other of such agreements. This article provides for the
possibility of defining a border region in the form of an admission,
while other sources do provide for the possibility of defining a border
area, although the regime of these territories is not systematically
regulated.

In Latvia, the following regimes are established and applied to the state
border and border areas: the state border regime, state border zone regime: state
borderland regime; border area regime; regime of the border crossing point.

In order to mark the country's land border in nature along its entire length,
as well as to create the conditions necessary for the existence of a border guarding
system at the external border, the Cabinet of Ministers has defined state border
zone in the width of 12 m with Russia and Belarus, with Estonia — 6m and with
Lithuania - 5 m ) Regulations on the State Border zone, the Borderland and the
Border Area, as well as the Reference Signs and Informative Signs of the State

127



Border zone, the Borderland and the Border Area the Republic of Latvia and the
Procedure for their Installation, 2012, No 550, p 2).

The regime of the state sorder zone defines that the stay of persons in the
State Border Zone is prohibited, except when it is related to:

1)  border surveillance;

2) maintenance and restoration works of the State land border,
fortification of structures and elements of the State Border Zone,
which have been coordinated with the State Border Guard,

3) maintenance works on cross-border communications (eg pipelines,
communication lines, power lines), road and railways, coordinated
with the SBG;

4) geodesy and cartography works coordinated with the State Border
Guard;

5) disaster relief operations, of which the State Border Guard shall be
informed (Latvian Border Law, 2009, Art 14).

The state has exclusive ownership of land in the state border zone. Land
owned by private persons in the State Border Zone, as specified in the State
Border Law of Latvia (2009), may be alienated by agreement, but if it is not, it
shall be alienated in accordance with the Law on Alienation of Real Estate for the
needs of society. One of the reasons for revising the expired law ,,On Forced
Expropriation of Real Estate for State or Public Needs” (Law on Expropriation of
Real Estate Necessary for the Needs of the Society: LR likums. LV, 2010. 3.nov.),
was that the expropriation of real estate for public use was in accordance with the
Act on Forced Expropriation of Real Estate for State or Public Needs adopted in
1923 (Laganovskis, 2010). It was outdated and did not provide the expanded
explanation of State needs (Constitutional Court October 21 judgment in case No
2009-01-01, Art 1 p 1), as evidenced by a number of rather complex legal
proceedings (Constitutional Court 6 December 2005), including the expropriation
of land, such as for the Terehova border crossing point (Par zemes atsavinaSanu
Terehovas robeZkontroles punkta vajadzibam: LR likums. LV, 2002. 18 jin.,
nr.91).

The legislator has not laid down any rules on the border zone regime for
the internal borders of the EU, limiting the border zone and its regime necessity
to the external borders only (Latvian Border Law, 2009, Art 13), which
significantly complicates border and border zone maintenance and does not
facilitate security of internal borders (inviolability). Sometimes it has resulted in
regular demolition and destruction of border signs on internal an external borders
(SBG Ludza board 2012, 20" July decision on starting administrative violation
case No 304 — L0003), which negatively affects the image of the country.
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Article 194.2 of the Latvian Code of Administrative Violations defines
liability for damage, destruction or removal of the State Border or Border Number
Plates. Having in mind that not only border markers can be bordermarks, this rule
should be clarified by defining liability for damage to, or blasphemy of, the state
border, as well as other state symbols, where blasphemy should be understood not
only as breaking, breaking, destruction, as required by the Criminal Law (Latvian
Criminal Law, 1998, Art 93), but also defamation of state symbols by leaving
obscene inscriptions and drawings on them or otherwise grossly damaging the
image and dignity of the state. Given that border usually contain the emblem
(Latvian Code of Administrative Violations, 1984, Art 201.%) of the state (a coat
of arms and a fragment of the national flag), the liability should be equivalent to
the responsibility for blasphemy of the emblem of the state.

Pursuant to Article 13 of the State Border Law (2009), no national border
zone is defined along water bodies (lakes, ponds, etc.) and public rivers (the list
of which is in the Annex to the Civil Law) (Civil Law, 1937, Annex 1). The rest
of the watercourses (private, etc., which are not listed in the Annex to the Civil
Code) national border zone has been defined, including the shore or coastline
(Skujina, 2020) to the border, and at the same time are inland waters under the
State Border Law (2009) Article 8 (a) definition. For the sake of security of the
external land border, it would be necessary to amend the second part of Article 13
of the State Border Law (2009) stating that if the state border is defined by a river,
stream or canal the border zone should de defined starting by the watercourse
shoreline or coastline

The land and water surface area between the watercourse crest or shoreline
and the national border shall additionally be included in the national border zone,
such as in Belarus (Gaveika, 2014, Doctoral thesis). It is necessary to amend the
Annex to the Civil Law (list of public rivers) by deleting the public rivers or
sections along the state border line from the list of public rivers, which would
apply to the Daugava, Aktica, Asiinica, Sarjanka (Latvia-Belarus border section),
River Ludza, Pernovka and Zilupe (Latvia - Russia border section).

The Schengen Borders Code does not provide a specific concept of the
border land, but, just like the border zone, it is considered to be a border
surveillance implementation, hence also the regime implementation territory in
which the conditions and criteria of the Schengen Borders Code and detailed rules
governing border surveillance, with the main purpose of which is to prevent
unauthorized border crossings, to combat cross-border crime and to take measures
against persons who have crossed the border illegally are being implemented
(Schengen Borders Code, 2016, Art 13, p 1). The border land is defined in 26
administrative territories and territorial units (Regulations Regarding the State
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Border Strip, the Borderland and the Border Area, as well as Samples of
Indication Signs and Information Signs of the Border Area, the Borderland and
the State Border Strip, and the Procedures for Installing Them, Cabinet Regulation
No. 550, Adopted 14 August 2012, p 3) along the external land border of Latvia
with several regime regulations:

- prohibition to build imprisonment and psychiatric institutions;

- obligation to authorize with the State Border Guard of the public
events, hunting, shooting, blasting or pyrotechnic works, building
structures, fences, embankments, ditches, communication towers or
other objects.

The State Border Guard has the right to close country or forest roads and
trails across the external border or create obstacles and signposts to rural or forest
roads, lanes, crossings and bridges crossing an external border by notifying local
authorities and landowners (Latvian Border Law, 2009, Art 16; Scheme 4.
Scheme of the border area of the external land border of Latvia in Scheme).

It can be concluded that the border land at the internal borders is not
defined and that border surveillance at the internal borders is not necessary
according to the legislator's opinion, although the Border Guard Law provides
certain tasks directly specific to the border surveillance which cannot be
referenced exclusively to external borders and for which the law pargrapgh would
be applied as follows: ,, 7o guard the state border, border signs and other border
structures, to prevent any attempt to illegally change the location of the state
border in the area”, ,,to prevent and repel armed attacks in the territory of Latvia
in territorial, inland waters and airspace, to prevent armed provocations and
criminal threats on the state borders, provide assistance to border residents,
monitoring land, water and airspace adjacent to national borders”, etc. (Border
Guard Law, 1997, Art 13).
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The provisions of the Schengen Borders Code concerning border areas,
especially at internal borders, are also unclear and contradictory. For example,
Article 22 provides that internal borders may be crossed at any point and that
persons, irrespective of their nationality, are not subject to border checks. Article
23, on the other hand, states that the abolition of border control (and hence border
surveillance as well) at internal borders shall not affect the police powers
exercised by the competent authorities of the Member States (not being border
control authorities) is not equivalent to border checks, and this applies also to
border areas (Schengen Borders Code, 2016, Art 22 — 23). Moreover, the
definition of border surveillance does not refer to either external or internal
borders (Schengen Borders Code, 2016, Art 2), but the phrase ,border
surveillance between border crossing points and surveillance of border crossing
points after the end of fixed working hours” makes this definition even more
ambiguous, as it does not specify the working time frame and does not specify
whether border surveillance should be carried out at all.

The Schengen Convention, on the other hand, provides that the abolition
of checks on persons at internal borders does not affect the obligation to hold,
carry and produce the statutory permits and documents (Schengen Convention,
1990, Art 2). Consequently, the enforcement of this provision requires an
appropriate legal mechanism that can be more effectively enforced in border areas
or within the country. A person staying in the borderland shall keep with him /
her and upon request of the official of the State Border Guard shall present a
special permit, which allows staying in the borderland except when such a permit
is not required (Latvian Border Law, 2009, Art 16(1)).

The system of issuing Special Permits is essentially aimed at preventing
persons from crossing the state border illegally, as well as from the illegal
movement of goods and goods across the state border. In case of refusal of a
special permit, a corresponding decision shall be made, which shall also state the
reasons, and such reasons were, until the amendments to the State Border Law
2012 (2009), only an enhanced border control regime or an emergency situation
in the border area.

Following the amendments, the grounds for denying and revoking special
permits were supplemented with a substantial preventive provision that the
permits is denied or revoked to a person who was or was found guilty of
committing an offense related to trafficking in human beings, terrorism,
espionage, border, smuggling, illegal activities involving narcotic drugs or
psychotropic substances, weapons, explosives, explosive devices or radioactive
substances, as well as illegal crossing of the state border, and as a result the person
loses his or her legal right to be in the border area. In this case, there is a striking
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analogy with the rules of the regime that existed in Latvia before its incorporation
into the USSR before the Second World War (Anderson, 1983, p 413).
In order to receive a temporary permit, a person shall submit an
application to the State Border Guard structural unit specifying information about
himself / herself: personal data, declared place of residence, reason for staying in
the relevant border area and time period, information on the person receiving the
permit (Regulations on the Procedure by which the State Border Guard Issues and
Revokes Special Passes and Samples of Special Passes, 2010, No 673, p 3). In the
author's view, the permit should include at least the approximate actual time of
arrival of the person in the border area, which would allow the State Border Guard
to monitor the implementation of the regime more effectively. Unfortunately, the
rules also do not provide for a notarized signature when applying for a permit,
which in many cases could ease the bureaucratic procedure.
As regards the Borderland, the State Border Law (2009, Art 17 (1), (2))
stipulates that the use of a vessel or vehicle, fishing, fishing, swimming and other
activities in the inland waters bounded by an external border shall be permitted
only during daylight hours and during, that the use of the vessels and vehicles
registered with the State Border Guard in the inland waters along the external land
border is allowed. Article 194 of the Latvian Administrative Violations Code,
,Border Violation of the Rules Governing Border Security,” sets liability for
violation of the border zone, borderland, border area and border crossing regime,
but does not refer to border types - the EU external or internal border.
llegal crossing of the state border, which affects only one part of the state
border regime - the procedure of persons and property crossing the state border -
as of April 1 (Latvian Criminal Law, 1998, Art 284 (1)), 2013 can be qualified as
a criminal offense and can be justified:
1) the continuous increase in the number and severity of violations of
the state border (Public reports of the State Border Guard, year
2010 — 2019);

2) there is no reduction in the number of cases of organized cross-border
movement of persons, although such offenses are subject to criminal
liability (Latvian Criminal Law, 1998, Art 285);

3) reinforced surveillance of the external borders of the EU arising from
the needs of the Common Security Area and the requirements of the
Schengen acquis (Ec, IP/11/1036 Event Date: 16/09/2011).

Liability for other violations of the state border regime in 2013 is excluded
Latvian Administrative Violations Code, 1984, Art 194.1) from the Latvian
Administrative Violations Code, but is not included in the Criminal Law, except
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for liability for illegal crossing of the state border, which applies only to one part
of the state border regime system border, violations.

The State Border Law (2009) defines border area along the external land
border, not less than 30 km from the state border, in the interests of external border
security. It shall comprise the border zone (Latvian Border Law, 2009, Art 19)
and the border land, and, in addition to the administrative territories and territorial
units situated in the border land, shall comprise 111 other such units (Regulations
Regarding the State Border Strip, the Borderland and the Border Area, as well as
Samples of Indication Signs and Information Signs of the Border Area, the
Borderland and the State Border Strip, and the Procedures for Installing Them,
Cabinet Regulation No. 550, Adopted 14 August 2012, p 4).

The Border Regime requires persons to show their document (s) certifying
the person’s identity and right to reside in Latvia; to inform the State Border Guard
about military maneuvers, which the State Border Guard may also disapprove, if
the respective border zone is subject to increased border control, a state of
emergency or a state of exceptional case is declared (Latvian Border Law, 2009,
Art 20).

Initially, until the March 21, 2012 amendments, the State Borders Act
(2009) defined the border also along the internal land border of the EU not less
than 15 km from the state border (Latvian Border Law, 2009, Art 19). However,
the legislator now foresees the illegal crossing of borders only at external borders,
although the Schengen Convention requires the fight against cross-border crime
at all borders.

The Border area regime states that a person, while staying in a border area,
is obliged to keep with him/her and at upon the request of an official of the State
Border Guard to show document (documents) certifying the person’s identity and
right to reside in Latvia (Latvian Border Law, 2009, Art 20). Pursuant to the Law
on Ildentity Documents, persons within the territory of Latvia are not obliged to
carry identification documents and present them upon request of law enforcement
officials, although Section 12 of the Police law and Section 15, Paragraph one of
the State Border Guard Law stipulates the rights of officials of these law
enforcement institutions to verify identity documents.

The obligation on foreigners to present a valid travel document and other
documents proving the person's residence status and legality, as well as the
liability under the Latvian Administrative Violations Code for failure to comply
with these requirements citizens of other EU Member States and persons enjoying
the right of free movement and residence within the EU was included in the state
Border Law until March 21, 2012 thus creating unequal treatment between
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nationals of other EU Member States and persons enjoying the right of free
movement and residence in the EU.

In this context, the EU Court of Justice had stated in preliminary rulings
on the right of persons to move and reside freely within the territory of the EU
Member States that a document per se does not confer the right to move and reside
freely within the EU and it only justifies the the exercising of free movement
rights (Judgment of the Court (First Chamber), 2005, Case C-215/03) and the
Member States have the rights to request to produce documents.

However, the EU Court has ruled against the requirement in the Treaty
establishing the European Community for a national of a Member State or a
foreign national to produce an identity document in another Member State, unless
such a requirement is imposed on nationals of that Member State. As is clear from
the ruling of the EU Court of Justice in Case C-378/97 WIJSENBEEK- Urteil des
Gerichtshofes vom 21.September 1999, Member States may only require the
production of relevant documents in order to ascertain their identity and their right
of free movement and residence if such disclosure is also required of their own
nationals.

In order to ensure equal treatment, all persons are obliged to present
documents proving their identity and legal status in Latvia when staying in the
border area. Consequently, the Border area and its regime along the internal land
border, where border control has been abolished, were excluded by the legislator
in its amendments of 21 March 2012, partly in response to political pressure from
the European Commission (Draft on ammendments to the State border law of
Latvia, 2011, VSS-1246, TA-1068).

Instead of abolishing only one rule of the border area regime for the
verification of identity documents, the legislator completely abolished all the few
border area rules at internal borders that would be absolutely necessary, such as
emergencies, exceptional situations, reintroduction of border checks and other
cases, as an integral part of the compensation mechanism for the negative effects
of the free movement of persons across internal borders, in the strengthening of
the internal security and the external borders of the Member States of the
Schengen Convention.

This position is also partly due to the generality and diversity of
interpretation of the EU regulatory framework, as well as to the ill-considered
actions of the European Commission (EK parstavniecibas Latvija Preses un
informacijas nodala. EK: Par Sengenas robezu kodeksa piemérosanu. LV, 2010.
15.0kt., nr.164). without adequate compensatory legal instruments or measures to
further reduce the possibilities of maintaining law and order at internal borders.
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A similar situation has developed from time to time between Germany and
Denmark since the 1950s (Proceeding of the International Conference Riga,
November 9-11, 2005, 2006, p 242), including under the risk of illegal migration.
The deterioration of law and order near the internal borders is evidenced not only
by the worrying crime statistics during the reintroduction of border checks, but
also by the day-to-day (Kontrabandista aizturé$ana robezsargi spiesti pielietot
dienesta ieroci, 2017), sometimes manifested even when offenders attempt to use
weapons. In addition, the issue of the verification of identity documents at internal
borders is also topical, since the abolition of border control at internal borders
does not affect the obligation for Member States of the Schengen area to carry or
carry identity documents as laid down in the Schengen Borders Code (Schengen
Borders Code, 2016, Art 23, p ¢)) and Convention (Schengen Convention, 1990,
Art 2 p 3).

The legislator, in an attempt to interpret the border area regime correctly
and not to treat border guards as equivalent in effect to border controls, abolished
the border area regime altogether, despite the fact that border checks, and thus
documentary checks, are near the border line, ie at border crossing points.

In the Schengen Borders Code (Schengen Borders Code, 2016, Art 23,
p a)) it is stated that the abolition of border control at internal borders shall not
affect the powers of the police exercised by the competent authorities of the
Member States under national law, unless they are equivalent in effect to border
controls:

1) do not aim at border control;

2) are based on general police information and experience regarding
possible threats to public security and is specifically aimed at
combating cross-border crime;

3) are designed and executed in such a way that they are distinct from
the systematic checks on persons at the external borders;

4) are made on a random basis.

In this case, the criteria for the similarity of the measures taken with the
border checks are rather vague, open to interpretation and thus contradictory, even
as regards the need to combat cross-border crime. In addition, the State Border
Law (2009) provides for the establishment of a border guard system as a set of
measures involving the coordination and enforcement of border control at the
external border and the internal border, internal border and internal measures to
compensate for the abolition of border control, information Exchange,
cooperation in combating cross-border organized crime, as well as threat and risk
analysis (Latvian Border Law, 2009, Art 6 (1)) in the field of border protection,
or a border management system whose management needs to be further developed
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(Border guarding information system “RAIS 2009 izstrade (Projekts
Nr.3DP/3.2.2.1.1/09/IPIA/IUMEPLS/024).

Analyzing the statistics of illegal crossing of the ,,green” border, it can be
concluded that approximately every third time (Public reports of the State Border
Guard 2007 — 2019) there are fails apprehend the border trespassers (mostly
smugglers, less often illegal immigrants) and they are usually situations where the
violator is carefully planned on both sides of the neighboring countries, which
help the perpetrator to get within a short distance of the border by vehicles to exit
the search area. On March 1, 2012 shortcomings were identified in the persecution
and detention of 3 Syrians who crossed the green border illegally: low response
from locals and driver of a passenger bus was detected for not reporting suspicious
persons.

There was also unacceptable interpreter’s arrival time detected (24 hours
under contract); the border plenipoteniaries had given the Russian side a period
of readmission that was insufficient to obtain convincing evidence, etc (VRS
Vilakas parvaldes 2012.g. 20.marta véstule nr.23/2-7/269, (nepublicéta)).

Border surveillance involves the control of large areas, where cooperation
with the local population plays an extremely important role, and this can also be
demonstrated by general knowledge and recommendations of criminological
science (Vilks, Kipéna, 2004, p 82). Due to the high level of unemployment and
the difficult financial situation of border residents, an important motivation for
cooperation would be the introduction of the border guards’ assistant position
under the Border Guard Law by analogy with the Police assistant (Law on the
Police, 1991, Art 30).

In order for the Border Guard to be able to respond to the detected
violation at any time and place, standardization of tasks of the units,
standardization of operating methods and tactics according to standard situations,
systematically and consolidated in the respective internal regulations, as in other
countries, such as Finland (Stana, 1986, pp 9 — 83) and formerly the USSR (YcraB
[Torpann4HbIX BOWCK MO oxpaHe rocynapctBeHHou rpanuisl CCCP. Yacts 2
[Torpannunas 3actasa, 1987, pp 5—8). should be performed. The most important
normative act, which determined tactics and methods of operation of border
guards, was the State Border Guard Service regulation (Par LR Valsts
robezsardzes Dienesta nolikumu, VRS 1998.g. 17.nov. pavéle nr.431 d/v. (zaud.
speku)), which was abrogated. Furthermore, the latest of the State Border Guard
internal regulations regarding duties tasks, tactics and methods of assignment of
units and border guards is still fragmented (VRS 2012.g. 9.maija pavéle nr.529.),
incomplete or do not stipulate any specific tasks of the State Border Guard. In this
case, in drawing up the internal rules (Robezkontroles un imigracijas kontroles
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dienesta organizacijas kartiba, 2012) of the State Border Guard, a certain
proportion of specific knowledge of legal sciences, such as forensic science
(Kavalieris, Konovalovs, Masosins, 1998, pp 181 — 188) criminology and
criminal investigation, should be used.
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CHAPTER 9: Conclusions

The concept of the external land border of Latvia is based on the security
and inviolability of the state border as a single legal system based on a set
of closely interrelated rules of the state border and border area regimes
involving at least two neighboring countries. The state border regime is
the subject of an international treaty.

The provisions of Article 39 of the Schengen Convention on cooperation
do not affect existing or future bilateral agreements between Schengen
States and their neighbors, providing for the possibility of having border
area territories at both the external and internal borders of the EU,
although its regime is not specific and stipulated in structured manner.
Each EU Member State is responsible for defining the border area
regimes.

The Schengen Borders Code does not define border area specifically,
although such a term is used and directly refers to border surveillance, thus
implicitly specifying that there may be an area between the border
crossing points and the inner territory of the Member State where border
surveillance functions are performed. In addition, paragraph 8 of the
preamble to the Code lays down the criteria and detailed rules governing
checks at border crossing-points and surveillance, which in turn is possible
through the implementation of well-defined rules of procedure and the
competence of the authorities concerned.

The legislator has not envisaged the border zone regime for the internal
borders of the EU, limiting the necessity of the border zone and its regime
only refererencing to the external borders, which significantly hinders the
maintenance of the border and border zone, destruction of border signs,
thus having a negative impact on the country's image.

In the interest of security of the external land border, it would be necessary
to amend Section 13 (2) of the State Border Law (2009), stipulating that



If the state border is defined by a river, stream or canal the border line
should be defined starting of the edge or shoreline. The land and water
surface area between the watercourse edge or shoreline and the national
boundary should be additionally included in the national border zone.
The definition of ,border surveillance” in the Schengen Borders Code
does not explicitly refer to external or internal borders, but the phrase
,,border surveillance” between border crossing points and border crossing
points after a fixed period of operation” is unclear and casts doubt on the
need for border surveillance during working hours.

From 2013, the illegal crossing of the state border, which affects only one
order of the state border regime - the procedure by which persons and
property crossing the state border - can be qualified as a criminal offense.
However, liability for other violations of the state border regime in 2013
Is excluded from the Latvian Adminstrative Violations Code, but it is not
included in the Criminal Law, except for liability for illegal crossing of
the state border, which applies only to one part of the state border regime
system — persons border crossing.

Border surveillance involves the control of large areas where cooperation
with the local population is of the utmost importance. The regulatory
framework that would facilitate such cooperation is not developed, but is
limited to a few episodic operational activities. The introduction of the
border guard assistant’s position within the Border Guard Law by analogy
with the Police assistants position is required.

The only consolidated national law specifying tactics and methods of
operation of border guards was the State Border Guard Service
regulations, which had been abrogated.The rest of the State Border
Guard’s internal regulations regarding tactics and methods of operation
are fragmented and incomplete. Regulations concerning Border
Surveillance Units’ tactics and border surveillance operational methods in
border area and border land are not explicitly regulated by EU law and the
Schengen acquis, but only by general requirements. When drawing up the
internal rules of the State Border Guard in organizing border control and
immigration control, a certain proportion of cognitions should be used
from the legal sciences, such as forensics, criminal investigation,
criminology as well as other sciences.
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CHAPTER 10

Sea territories and borders of the Republic of Latvia

Sea border of Latvia is 498 km long and according to the Schengen acquis
it is the external border of the European Union. According to their juridical status
sea territories are divided into:

1) certain sea territories of the country - territorial sea; sea territories
subject to limited national jurisdiction under the rules of international
law - contiguous zone, Exclusive Economic Zone, continental shelf;

2) sea territories which are not subject to any national jurisdiction - the
high seas (Gaveika, 2014, pp 141 — 154).

Under the jurisdiction of Latvia are included not only internal waters but

also territorial sea, which is also the territory of Latvia (Fogels, 2009, p 191)
including Exclusive Economic Zone (Marine Environment and Protection
Management Law. Law of the Republic of Latvia, 2010, Art 1) in the Baltic sea
which is not the territory of Latvia but it has the priority right to use natural
resources and it can stretch up to 200 nautical miles. The Exclusive Economic
Zone is an area adjacent to the territorial sea, in which, under the United Nations
Convention on the Law of the Sea, there is a coastal state's right and jurisdiction
(The United Nations Convention on the Law of the Sea, 1982) and the right to
explore, obtain, preserve and use living and non-living natural resources, both at
sea and on the seabed and in the subterranean depths, to explore and use the
Exclusive Economic Zone according to European Union legislation.

The State Environmental Service or other the issuer of a permit (license)
in cooperation with the State Border Guard and the National Armed Forces
control the use of the sea and the protection of the marine environment. Although
Article 3 of the Marine Environment and Protection Management Law envisages
rights for Latvia within the continental shelf and the Exclusive Economic Zone
the, the control mechanism for the provision of such rights and the delimitation of
the competence of the institutions in the Latvian legislation, neither the National
Armed Forces law nor the Border Guard Law, where the tasks specific for this
field or in another the regulatory framework is still not clearly defined (Gaveika,
2014, pp 141 - 154).

In addition, the phrase “controlling the use of the sea” in Article 19 of the
Marine Environment Act is imprecise as it does not specify which marine areas it
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applies to, but the term “referring to border guard” (Marine Environment and
Protection Management Law. Law of the Republic of Latvia, 2010, Art 3, 19(8))
Is incorrect if it considers border and immigration control activities.

The United Nations Convention on the Law of the Sea defines exclusive
rights for coastal state on the continental shelf (up to 350 nautical miles from the
baseline) for exploration and the use of its natural resources, while stipulating that
other states have no rights without explicit consent of coastal State to explore the
continental shelf and use its natural resources if the coastal state does not do it.
However this does not affect the legal status of the waters and airspace over these
waters.

The United Nations Convention on the Law of the Sea prohibits coastal
states from exercising their right to the continental shelf to interfere with the
freedom of navigation of other countries (Gaveika, 2014, pp 141 — 154; Scheme 5.
Principal scheme of sea territories in accordance with the United Nations
Convention on the Law of the Sea).

In 2010, the Marine Environment and Protection Management Law came
into force. Before the adoption of this law, discussions about deleting the term
“continental shelf” from the text of the law were discussed, based on the argument
that Latvia does not have a continental shelf within the meaning of the United
Nations Convention on the Law of the Sea. However, the term “continental shelf”
IS retained in the text of the law, although not in the list of terms in Article 1 of
the Law, but in Article 3 the definition of the continental shelf is given: “The
continental shelf of Latvia is the surface of the seabed and the subsoil in the
submarine, which is the natural continuation of the terrestrial territory lies
immediately after the borders of the territorial sea of Latvia and extends along
the border of the continental shelf of Latvia and the Exclusive Economic Zone
with Estonia, Lithuania and Sweden. In this wording, this provision is incorrect,
as Latvia’s right to the continental shelf is extended to the seabed and subterranean
depths located outside the territorial sea of Latvia and therefore does not define
the right of Latvia to the part of the continental shelf under the territorial sea,
although Latvia should have there even wider rights to explore the continental
shelf and to use its natural resources also under the territorial sea, as evidenced by
the United Nations Convention on the Law of the Sea, the continental shelf of the
coastal state is the seabed and its subterranean divisions located beyond its
territorial sea boundaries throughout the natural continuation of its land area up
to the subterranean boundary of the continent or 200 nautical miles from the
baselines from which the breadth of the territorial sea is measured The United
Nations Convention on the Law of the Sea, 1982).
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Scheme 5. Principal scheme of sea territories in accordance with the United
Nations Convention on the Law of the Sea.

In addition, the natural resources of the continental shelf are the property
of Latvia (Marine Environment and Protection Management Law. Law of the
Republic of Latvia, 2010). In the case of the continental shelf, the judgment of the
International Court of Justice in the dispute between Denmark and Germany in
1967, which determined not only the main principles for determining the
boundaries of the continental shelf of the countries, but also touched on important
issues such as the protection of the environment of the oceans and seas, Is
important (International Court of Justice, The North Sea Continental Shelf Case.
Judgement of 20 February 1969; baumenko, Jlopua, 1999, p 188).

Moreover, Latvia as the European Union Member State must assume
responsibility for the implementation of such jurisdiction and can be justified by
relevant judicial decisions, such as the Prodest and Aldewereld cases, which
emphasize the special relationship of employment law with the legal system of
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the respective Member State. According to Advocate General P.C.VILLALON,
the continental shelf, as an area of European Union Member States’ sovereignty,
has to be regarded as “the territory of the Union”. The applicability of Community
law in the area of competence granted by the Member States to the exploitation
of the resources of the continental shelf and the legal position of employed
workers cannot be different from that of stricto sensu workers in the territory of
the country (Advocate General P.C.VILLALON [Pedro Cruz Villalon]
conclusions in Case C-347/10, 2011) under Regulation No 1408/71 (1971).

Dr. A. Fogels believes that the continental shelf is the seabed and subsoil
of the adjacent submarine seabed (including the islands) to the depths of up to 200
meters beyond the territorial seas, or beyond that limit to the point where the depth
of the waters permits the extract of natural resources. He further explains that the
starting line for measuring the continental shelf is the external border of the
territorial sea of the coastal State (Fogels, 2009, p 191), however such definition
Is not precise with regard to the first paragraph of Article 76 of the United Nations
Convention on the Law of the Sea. A.Fogel’s reference to a depth of 200 meters
apparently follows from the 1958 Geneva Convention on the Continental Shelf
Convention on the Continental Shelf, Art 1), to which Latvia had acceded in 1991.

However, in the United Nations Convention on the Law of the Sea, this
criterion is no longer used, but it is stated that the continental shelf does not exceed
350 nautical miles of the baselines from which the breadth of the territorial sea is
measured or does not exceed 100 nautical miles of 2500 m of the isobath (line
connecting depths of 2,500 meters). Consequently, the depth criterion of 200 m is
no longer relevant for determining the boundaries of the continental shelf. The
1952 Convention on the Continental Shelf (1958) was replaced by the United
Nations Convention on the Law of the Sea where the principle of equal distance
(equidistance) is not emphasized as to the delimitation of the continental shelf
border, but the United Nations Convention on the Law of the Sea stipulates that
states should proceed from all possible sources of international law spectrum,
without distinguishing one of them in particular. This does not mean that the
principle of equidistance should not be applied by delimiting the boundaries of
the continental shelf, but this means that the parties can also rely on other possible
arguments (Lejnieks, 1999).

The Agreement between Estonia, Latvia and Sweden on a Common Sea
Border Point (Par Iigumu speka stasanos. 02.02.1998. AM dienesta informacija)
in the Baltic Sea stipulates that the straight line referred to in Article 3 (Latvijas
Republikas un Igaunijas Republikas Iigums par jiiras robezas delimitaciju Rigas
juras Iict, Irbes Sauruma un Baltijas jiira: 12.07.1996., Art 3) of the Agreement on
the Establishment of a Sea Border in the Gulf of Riga, the Irbe Strait and the Baltic
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Sea (hereinafter — Latvian — Estonian sea border agreement) coincides with the
boundary point of the continental shelf and with Exclusive Economic Zone in the
following geographical coordinates: 58° 01,440' N 20° 23,755' E (Agreement
between the Government of the Republic of Estonia, the Government of the
Republic of Latvia and the Government of the Kingdom of Sweden on a Common
Maritime Border Crossing in the Baltic Sea: 30.04.1997; Scheme 6).
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Scheme 6. The scheme of the sea territories and borders of Latvia.

Each State has the right to determine the breadth of its territorial sea up to
a limit of 12 nautical miles measured from the baselines (The United Nations
Convention on the Law of the Sea, 1982, Art 2, 3). The territorial sea of Latvia,
4 nautical miles from the coast, before World War 11 was called territorial waters,
and it was also part of the country's territory, beyond which the ,,open sea”, which
belonged to no one began. In contrast, ,,closed waters” (now inner waters), which
were limited by land on all sides, were part of the national territory (Vitins, 1993,
pp 23 — 24).
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The Convention on the Law of the Sea states that waters off the coast of
the territorial sea baseline are national waters. Inner seawater is also the waters of
ports up to the line joining the points (The United Nations Convention on the Law
of the Sea, 1982, Art 8) of the most seaward facing structures of the port. Inner
sea waters are part of the national territory over which the sovereignty of the State
is fully exposed.

A similar situation is encountered in Latvia's dispute with Lithuania
regarding the delimitation of maritime borders. All neighbouring countries,
except Lithuania, have concluded agreements on territorial sea borders and the
Exclusive Economic Zone. The agreement with Lithuania on the definition of
maritime borders, despite long-term negotiations and harmonization of draft
agreements, 1s still not concluded. Professor J.Bojars points out that the possible
solutions would be, firstly, ratification of the current border treaty by Latvia, while
at the same time reaching an agreement on the joint use of oil fields; secondly,
resumption of negotiations on the sea border or ad hoc settlement of disputes, as
the boundaries of the Latvian and Lithuanian Exclusive Economic Zone and the
continental shelf never existed, however, they were set at the level of
interdepartmental level in the USSR and have never been challenged (Scheme 7).

The United Nations Convention on the Law of the Sea states that if the
two countries’ rivers are opposite or adjacent to each other, then neither country
nor the other has the right, unless there is another agreement between them, to
extend its territorial sea beyond the median line drawn so that each of its points is
equidistant from the nearest points of the baseline, from which each country
begins to measure the latitude of the territorial sea. However, the abovementioned
provisions do not apply if, due to historically established legal bases or other
special circumstances, the territorial sea of both countries needs to be demarcated
other than that specified in this Convention.

In the author’s view, the use of the Equal Distance Method is not
objective. Each country baseline consists of straight sections, the length of which
is not limited to the United Nations Convention on the Law of the Sea. M.Lejnieks
points out that the principle of equidistance (equal distance) for the delimitation
of the continental shelf (including the Exclusive Economic Zone has not been
applied in the current formulation of border agreement. In case of referring to the
UN International Court of Justice or Arbitration, Latvia's arguments for fair
dispute resolution would be arguments about the historical maritime borders,
although they were only up to 4 nautical miles from the coasts, fishing areas, oil
and other deep-sea minerals and fish resources explored by Latvia during the
Soviet era and as J.Bergholz notes, taking into account historical, geological,
geographical and other factors (Bergholcs, 1999, p 99).
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(The first round of negotiations between Sweden and the USSR on delimitation of the
continental shelf took place on November 12 and 17, 1969 at the initiative of Sweden, but only
in 1988 Sweden concluded the border agreement with the USSR on the division of jurisdiction
in the Baltic Sea. The border established in the treaty served as a temporary external border of
the Latvian EEZ, pending the conclusion of a mutual delimitation treaty between Latvia and
Sweden.

* In concluding an agreement with Amoco, the Latvian parties consulted with Sweden, and
Sweden agreed that the former border with the USSR was to be the temporary border between
Latvia and Sweden.

** |In the Memorandum of Understanding of 24 January 1992, Latvia, Lithuania, Estonia and
Russia agreed with Sweden to extend the fishing conditions contained in the 1988 Agreement
by allocating former USSR fishing quotas between the four countries in the Swedish EEZ.)

By concluding a treaty on the restoration of the state border Estonia and
Latvia agreed within Article 13 to determina the sea border by a separate treaty
(AM pazinojums. Sakard ar Igaunijas un Latvijas jiiras robezu. Publicéts: LV,
1995. 18.apr., nr.59). The situation got worse in March 1993, when Estonia
passed the Sea territories law (Merealapiiride seadus). At a meeting of the Latvian
and Estonian working groups in Tallinn on March 27, 1995, the Latvian side
submitted a detailed proposal to resolve the border issue in the Gulf of Riga, in
the light of the Convention on the Law of the Sea under which both sides had
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agreed to declare the Gulf of Riga and the Irbe Strait as common historical gulf
(AM pazinojums. Sakara ar Igaunijas un Latvijas jiiras robezu. Publicéts: LV,
1995. 18.apr., nr.59.).

The territorial sea belonging to Estonia was also defined around Ruhnu.
On 25 November 1923 (Feldmanis, 2011, p 101) Ruhnu Island came under the
jurisdiction of Estonia, when the Swedish minority, who was a majority on the
island, opted for Estonian jurisdiction (Ruhnu Vald. Visparigi dati par Ronu salu,
2020). In addition, Ruhnu Island is geographically located on a straight line from
the Estonian-Latvian land border to the Kolka Cape, only about 40 km from the
Latvian coast, 66 km from the Kuressaare Island (Lukas, Rebane, Grosberg, 2004,
p 421). of Estonia and about twice as far from the Estonian land territories. In
fact, the Gulf of Riga, within the boundaries of the above-mentioned line, would
be considered as the historical Gulf of Latvia (ABpamenko, 2001, p 11). Mr
J.Bergholcs points out that historically several Latvian cities, including Riga, have
been members of the Hanseatic League, thus emphasizing the historical context
of the Gulf of Riga.

In fact, the Gulf of Riga, within the boundaries of the above-mentioned
line, would be considered as the historical Gulf of Latvia. Mr J.Bergholcs points
out that historically several Latvian cities, including Riga, have been members of
the Hanseatic League (Bergholcs, 1997, p 8), thus emphasizing the historical
context of the Gulf of Riga. Russian law scholar A.Ovlaschenko also believes that
the determination of the status of the Gulf of Riga should be based on the concept
of historical waters (bays) formulated in international legal doctrine (OBnamienxo,
2006). The most common method of resolving disputes was the negotiation of the
border agreements between Latvia and Estonia, whereby flexibility, dynamism,
respect for the equality and sovereignty of the participants, and sometimes
concessions, lead to results (Osnamenko 2008, p 129).

With regard to the monitoring of the state border, the tasks of the State
Border Guard are to protect the state border, border signs and other border
structures, to prevent any attempt to unlawfully change the location of the state
border in the area; in cooperation with the National Armed Forces, to prevent and
repel armed attacks in the territory of Latvia, in territorial and inland waters, to
prevent armed provocations on the state border; to observe land borders, waters
and airspace adjacent to the state border (Border Guard Law, 1997). Foreign
vessels have the right to cross the state border and enter the territorial sea,
observing the principle of peaceful passage in accordance with the United Nations
Convention on the Law of the Sea (Latvian Border Law, 2009), but the coastal
State has the right to determine the shipping regime, customs and sanitary
arrangements, organization of transhipment operations, tax arrangements and
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legal regime in inland waters, as well as enforcing criminal jurisdiction. However,
the issue of the collision of two jurisdictions is more complicated in the Exclusive
Economic Zone and on the continental shelf, since it is not explicitly regulated in
international maritime legislation.

The peculiarity of the territorial sea border surveillance, which is very
different from land border surveillance, is the possibility of legally crossing the
sea border without border checks, that is, if the Latvian sea border is crossed with
the aim of crossing the territorial sea of Latvia, observing the principles of
peaceful passage. This means that, in fact, the state border is crossed, but border
checks are not carried out if a ship sails from the territorial sea of Latvia without
calling any port of Latvia. Unlike the land border, where border crossing points
are located mostly in the immediate vicinity of the state border, sea borders and
border crossing points never coincide, and the ship is present relatively long time
in the territory of Latvia, before it is subject to border checks. This further proves
the necessity to develop amendments to the Border Guard Law and to give the
State Border Guard specific powers in the supervision of sea territories and inland
waters under the jurisdiction of Latvia (Gaveika, 2014).

At present, the Inland Vessel Traffic Regulations (Noteikumi par
kugosSanas lidzeklu satiksmi iek$g€jos tidenos No 158, 2005) provide that the traffic
in the waters is supervised, within their competence, by the State Police, the State
Environmental Service and the State Border Guard (in port waters and border
waters). Neither the Border Guard Law, nor the Maritime Administration and
Maritime Safety Law (Jarlietu parvaldes un jiiras drosibas likums, Chapter B)
provide for the task of the Border Guard to monitor water traffic outside the port
waters in the waters under Latvian jurisdiction (Border Guard Law, 1997, Art 13
p 10)). Article 117 of the LAVC provides for liability only for infringements
committed in inland waters and not in the territorial sea or the EEA. The risks of
terrorism and other threats, the requirements of the International Ship and Port
Security (Noteikumi par kugu un kugos$anas kompaniju, ostu un ostas iekartu
aizsardzibas funkciju izpildi un uzraudzibu No 748, 2007) Code (ISPS Code)
(Starptautiskais kugu un ostas iekartu aizsardzibas kodekss, 2002) should be taken
into account to enhance port security as well as the threat of security incidents.

There is also another international norm closely related to the above code -
the Convention on the International Regulations for Preventing Collisions at Sea,
1972, which regulates the navigation of vessels also in coastal waters under
Latvian jurisdiction outside the port waters and inland waters (COLREG-72). In
accordance with the Border Guard Law, border guards have the right to inspect
the identity documents of any person on the basis of the laws governing inland
waterway traffic if there is reason to believe that the driver has violated the rules
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governing inland waterway traffic (Border Guard Law, 1997, Art 15). The
regulation of inland waterways in the EU is based on the European Code for
Navigation on Inland Waterways (Code Européen des Voies de la Navigation
Intérieure (CEVNI)), the provisions of which do not need to be incorporated into
national law. In order to exercise their jurisdiction, governments may issue certain
additional regulations to implement the CEVNI (The United Nations Convention
on the Law of the Sea. (A historical perspective), 2020). In general, all inland
waterways vessel traffic regulations are determined by the Inland Waterways
Traffic Regulations, which regulate water traffic and safety regulations in Latvian
inland waters and 3000 m wide coastline from the coast to the Gulf of Riga and
the part of Latvian coast of the Baltic Sea (Noteikumi par kugosanas lidzeklu
satiksmi iek$€jos tidenos, 2005, p 3).

In the light of international practice, CEVNI does not foresee the
competence of specific authorities in the field of water traffic monitoring.
Currently, border guards do not have the right to deal with administrative offenses
involving liability for water traffic offenses in the case of undersized craft outside
the port area. The clutter is caused by the term ,border waters” contained in
Cabinet Regulations, which is defined as an inland water area that defines a state
border (Noteikumi par kugoSanas Ilidzeklu satiksmi iek$€jos tidenos, 2005,
p 2.10.) in accordance with international treaties and is in conflict with Article 1
(8) of the State Border Law (2009, Art 1 p 8).

Similarly, in the case of persecution of an offender who crosses the port
waters during the pursuit, officers of the SBG shall have the right to suspend
recreational craft or undersized boats and to conduct an inspection if there is
reason to believe that the driver has violated inland navigation rules which would
be topical in the context of COLREG-72 un SOLAS-74 conventions.

The question which matters is is how to bring an action - whether, as in
the Nordic countries, in rem against a ship's master or, as in the countries of the
Common Law system, against a ship.

Acrticle 74 of the Civil Procedure Law provides that only natural or legal
persons who exclude movable property from being a party to the proceedings may
be parties to the proceedings, unless the property is endowed with legal
personality, such as the estate. Article 842 of the Civil Code classifies ships as
movable property, but neither the Civil Code nor the Maritime Code formally
grants the ship legal personality. The authors of the Maritime Code decided that
a formal claim against the captain could create even more legal uncertainty and
misunderstanding than bringing a claim directly against a ship, and thus opted for
the second option, to introduce actio in rem (Lejnieks, 2006, p 616) in Latvia. This
is also evidenced by the COLREG-72 regulation: ,,Nothing in these Regulations
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shall relieve the ship, its owner, the master or the crew of their liability”
(COLREG-72).

The regulations of the Cabinet of Ministers on port formalities (2012), in
contrast to the Regulations on formalities related to the entry and exit of ships
from the port (2005), have become a significant consolidating normative act (in
total consisting of 121 articles) also regarding the competence of the State Border
Guard in ports - port formalities. These regulations define the field of maritime
surveillance inside and outside ports, impose an obligation to inform the State
Border Guard about unauthorized persons on board, however it does not
determine the rules for staying, moving and operating in the territorial sea and in
the Exclusive Economic Zone.

Unlike the neighbouring country of Lithuania, which determines the
border area (including regime) on the land in the country 5 km from the sea coast,
with a sea border much shorter than Latvia, the Law on the State Border (2009)
merely states in general terms that the state border regime includes the procedures
by which vessels cross the state border, as well as enter and stay in the territorial
seas, inland waters and ports.

The Cabinet of Ministers Regulations “Procedures for Foreign Warships
Entering, Staying in and Leaving the Territorial Sea, Inland Waters and Ports of
Latvia” establishes competence for foreign warships not previously regulated in
this area. If the foreign warship team or its passengers intend to disembark from
a foreign warship and stay in the territory of Latvia, the National Armed Forces
inform the SBG about the necessity of border check on persons disembarking and
boarding a foreign warship and coordinates the time and place (Procedures by
which foreign warships enter, stay and leave on the territorial sea, 2010) to
perform border checks according to Schengen acquis requirements.

In the surveillance of the sea border, the Cabinet of Ministers Regulations
“Procedures for the Control, Inspection and Detention of Ships in Latvian Waters”
would be important, but Paragraph 1 of these Regulations states that these
regulations apply only to the Coast Guard (Ships control, inspection and detention
procedures in waters of Latvia, 2004, pp 1, 8, 9, 12). These rules do not provide
for any competence of the SBG in the control, inspection and detention of ships,
although they carry out a large part of the Coast Guard's tasks and in practice there
are often duplication or overlaps which may result in certain tasks being left
outside.

The Law on National Armed Forces (hereinafter - NAF Law) states that
the NAF aims to protect Latvia's sovereignty, territorial integrity and its
inhabitants from aggression. During the war, the NAF also included the State
Border Guard (Law on National Armed Forces. The Border Guard Law

150



determines the right of the SBG to use NAF technical means, vessels and aircraft
for performing tasks at sea in accordance with the procedure established by the
Cabinet (Procedures by which the State Border Guard Performs Border
Surveillance Tasks at Sea, Using the Technical Means, Watercraft and Aircraft of
the National Armed Forces, 2010, pp 2, 3). However, both NAF (Flotile Ships)
and SBG ships are regularly at sea; marine video surveillance system is available
for both SBG and NAF Flotilla, surveillance at sea is performed both by NAF
Flotile Coast Guard and SBG.

Cabinet of Ministers Instruction “Procedures for Cooperation of State
Administrative Institutions in State Security Issues” (Procedures for Cooperation
of State Administration Institutions in Issues of State Border Security, 2010, p 2)
specified the competence of SBG, State police, State Revenue Service and Food
and Veteriany Service in the field of state border security, but did not foresee
competences and their boundaries - control of the marine environment. In
addition, Section B.1 of the Schengen catalogue recommends that the surveillance
and control of the sea border be entrusted to law enforcement authorities (EU
Schengen Catalogue, 2002, p 1.1.).

The Convention on the Facilitation of Maritime Traffic (Convention on
Facilitation of International Maritime Traffic, 1965 FAL Convention) is essential
for the surveillance of the maritime border. However, with the accession of Latvia
to the Schengen Convention, the Latvian sea border has become the external
border of the Schengen area, for which more stringent border control is required.
Under the supervision of the Territorial Sea, special attention might be paid to the
legal regime of the contiguous zone (The United Nations Convention on the Law
of the Sea, 1982), which has little attention paid not only in the work of Latvian
law scientists but also to the national regulatory framework, without foreseeing
this zone or the respective competences and responsibilities of the institutions
(Gaveika, 2014).

For example, the tasks of the SBG include search and rescue deriving from
a longstanding maritime tradition where each ship provides assistance to the other
ship in distress, and is now also enshrined in the Law of the Sea, which imposes
an obligation on ships to provide assistance under Safety of Life at Sea (SOLAS),
International Convention on Maritime Search and Rescue (SAR-79),
International Aviation and Maritime Search and Rescue Manual (IAMSAR
Manual), National Law - Maritime Administration and Maritime Safety Act (Art
46) and Human Search Regulations and rescue in the event of aviation and
maritime accidents, which define Latvia's (Rules on the search and rescue of
persons in the event of an aviation or maritime accident, 2003, p 14.3.) area of
responsibility (differs from-EEZ), and SAR operations are reported and
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conducted by the Latvian MRCC, which cooperates with many government
agencies, including the SBG. Similarly, the tasks of the SBG include the
elimination of oil spills, which are not related to the control of the state sea border,
but which are direct implementation of Latvia's environmental interests and
regulated by the International Convention for the Prevention of Pollution from
Ships (MARPOL-73/78) and the Maritime Safety Act, as well as the National QOil
and Hazardous or Noxious Oil Pollution Preparedness Plan (On the National
Preparedness Plan for Oil, Hazardous or Noxious Substances Pollution at Sea,
2010), which requires SBG captains to take the necessary action to prevent,
reduce and eliminate pollution of the marine environment.

An essential feature of maritime border surveillance is the direct
dependence of maritime border surveillance activities on weather conditions
which are less pronounced at land borders. Subject to the requirements of SOLAS
(p 8 (1)), masters of ships shall have the right to refuse to perform a border
surveillance task. Precisely for security reasons, the job description of the captain
of the ship imposes duties not only on the border surveillance task but also on the
actual and foreseeable hydro-meteorological and navigational conditions on the
border surveillance route prior to patrolling.

CHAPTER 10: Conclusions

1. The depth criterion (200 m) is not relevant for the delimitation of the
continental shelf as the 1958 Convention on the Continental Shelf has
been superseded by the 1982 United nations Convention on the Law of
the Sea (UNCLOS) which does emphasize as the piority the principle of
equidistancy (equal distances) in the delimitation of the continental shelf
border. The UNCLOS requires the parties to be guided by all possible
sources of international law without highlighting any of them. Agreements
on the territorial sea border, which is the EU's external border and
exclusive economic zone, have been signed with all neighbouring
countries, except for Lithuania. The method of equidistance i.e. as the line
every point of which is equidistant from the nearest points of the baselines
from which the breadth of the territorial sea of each of the two states is
measured or equal distance is not a priority of maritime borders
delimitation since the base line of each state is determined by each state
individually, and, if the base line is formed of straight sections subjectivity
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Increases since the length straight line is not limited by UNCLOS. The
Parliament should reject the Latvian and Lithuanian sea border project as
Inappropriate to Latvian interests.

The definition of the continental shelf in the Marine Environment
Protection and Management Law is imprecise, as the Latvian right to the
continental shelf extends to the seabed and subsoil beyond the territorial
sea of Latvia, and thus does not determine Latvia's right to the continental
shelf below the territorial sea. The continental shelf must be regarded as
the territory of the EU for the purposes of the application of the rights
conferred on it by the Member States in the exploitation of its resources
and the legal position of employed workers cannot be different from that
of stricto sensu workers.

The definition of the continental shelf in the Marine Environment
Protection and Management Law is unclear, as the rights of Latvia over
the continental shelf is applicable to the seabed and subsoil outside the
territorial sea border of Latvia therefore there have not been specified any
rights of Latvia over a part of the continental shelf beneath the territorial
sea. The third article of Marine Environment Protection and Management
Law of Latvia needs to be amended as follows “Latvian continental shelf
Is the seabed and subsoil in underwater areas as a natural continuation
of the territory which is situated in Latvian territorial sea and exclusive
economic zone.” Continental shelf should be regarded as the territory of
the EU resources and legal position of workers being employed and it
should not differ from employees’ stricto senso working in the inland
territory of country.

Although Article 3 of the Marine Environment Protection and Governance
Law sets out Latvia's rights on the Continental Shelf and the EEZ, the
mechanism for monitoring compliance with these rights, the delimitation
of institutional competencies in the NAF Law and the Border Guard is still
not regulated precisely and exhaustively.

A territorial sea belonging to Estonia was designated around Ruhnu
Island. However, the issue of Ruhnu Island's jurisdiction is noteworthy, at
least for the maritime areas, as it was only on November 25, 1923, that
Ruhnu Island came under Estonian jurisdiction. In addition, Ruhnu Island
Is geographically located on a straight line from Estonia - the land border
of Latvia to the Kolka Cape, and twice as far from the land territory of
Estonia as from the land territory of Latvia. In fact, the Gulf of Riga within
the aforementioned line would be considered as the only historical Gulf of
Latvia in this part of the Gulf of Riga. Legal scholars point out that the

153



154

determination of the status of the Gulf of Riga must be based on the
concept of historic waters (bays) as formulated in the doctrine of
international law.

Article 27 of UNCLOS provides for specific cases where a ship is subject
to the jurisdiction of a coastal State when the ship is in the territorial sea
of another State, that is to say, when the consequences of the crime extend
to the coastal State, which essentially reproduce the provisions of the 1958
Convention. However, in the EEA and on the continental shelf, the issue
of collision between two jurisdictions is more complicated because it is
not well regulated. Given that the coastal State may have control over
customs, financial, immigration and sanitary regulations in the adjoining
area, national rules should also provide for appropriate regime rules and
liability for violations that are currently not provided at all.

As regards the border control authorities of the sea borders, there is no de
facto regulatory framework for the control of the border regime in the
territorial sea and also on the coast. The State Border Law (2009) provides
only in a general way that the State Border regime includes the procedures
for the passage of vessels across the State border and for entering and
staying in the territorial sea, inland waters and ports. Separate regulations
of the Cabinet of Ministers are needed in this sphere, defining specific
regime rules in the territorial sea, considering that the sea border is the
external border of the EU in Latvia.

The waters under Latvian jurisdiction include not only inner waters and
the territorial sea, which is the territory of Latvia, but also the EEZ of the
Baltic Sea, which is not Latvian territory, but in which Latvia has a priority
right to exploit natural resources. Control of this territory still requires the
development of a legal framework to determine the optimal division of
competences of public authorities, whereby control tasks in the fields of
immigration, economic interests and environmental protection should be
assigned to the State Border Guard and in the field of national security and
territorial sovereignty to the NAF by including these tasks in the Border
Guard Law and the NAF Law respectively.

In United Nations Convention on the Law of the Sea exists definition as
“contiguous zone” which may not extend beyond 24 nautical miles from
the baselines from which the breadth of the territorial sea is measured”
unfortunately such definition is not included regulatory framework of
Latvia. It is necessary to include in law on the state Border of Latvia the
term “contiguous zone " in the following formulation — “the waters of the
Baltic Sea in the exclusive economic zone of Latvia within 24 nautical



10.

11.

12.

13.

miles from the baseline, where Latvia has the right to the customs, fiscal,
Immigration and sanitary controls.
Convention on Facilitation of International Maritime Traffic (FAL)
defines the facilitation of movement of people and cargoes, however
according to its main goal it is in conflict with the Schengen Acquis, which
requires enhanced border controls at the external borders and
strengthening of borders status. If an EU Member State establishes its
international legal obligations incompatibility with EU law, it must take
all necessary steps to eliminate the incompatibilities.
The tasks of the SBG in the surveillance of the state border as defined by
the Law on Border Guard should be extended to the surveillance of the
sea border. The sea border is not demarcated with landmarks, and the
border with the relevant regime along the sea border is not defined.
Estonian Maritime Law and the experience of other jurisdictions should
be used where border guards have specific tasks in fisheries control,
environmental pollution control, maritime and coastal communications
construction control, maritime control, marine exploration control.
Regulations of the Cabinet of Ministers of June 1, 2004 No 508
“Procedures for the Control, Inspection and Detention of Ships in Latvian
Waters” are important for the surveillance of the sea border, howevet these
regulations apply only to the Coast Guard only. In contrast, the SBG does
not provide for any control, inspection and detention of ships, even though
the SBG actually performs a large part of its Coast Guard tasks. A model
for the protection and control of the sea border should be developed as a
single part of the national border security system, combining:
- the civilian component (implemented by the SBG and other civilian
institutions);
- military component (implemented by NAF Naval Force and Air
Force).
In order to improve and establish the legal basis for the exercise of the
functions specified by the SBG in the surveillance and control of the sea
border in the waters under Latvian jurisdiction, Point 10.% of Section 13 of
the Border Guard Law should be extended to all waters under Latvian
jurisdiction. Furthermore the competence of Section 15 Point 1.1 should
not only be related to ports but to inner waters, the territorial sea.
Additionally the Border Guard Law should include supervision rights on
how regulations and international laws concerning Latvian waters are
observed.
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CHAPTER 11

National Sovereignty and Airspace Borders

The territory of the country is that part of the globe which is in a state's
sovereignty and is delimited by its land, sea and air borders. Prof. J.Bojars
explains the state border as a line in nature and a vertical plane located along this
line, which determines the prevalence of the state's land, sea, subterranean depths,
airspace and territorial sovereignty of the country (Bojars, 2004, p 307).

The lack of this explanation is that there is no indication that the state
border line should be closed, as stipulated in the Law on State Borders of the
Republic of Latvia in 2009 (State Border Law, 2009, Art 1, p 1). In turn, the line
underlying the state border is actually a geometric line, as law researchers indicate
in Russian Federation (Kamyctun, 2007, p 203) Belarus (I'opynsko and Others,
2010, p 8) and in other countries (Sullivan and Others, 2009, p 1, 3), as well as it
is defined in legislation for example in Estonia (Riigipiiri seadus Vastu voetud,
§ 2) Poland (Ustawa z dnia 12 pazdziernika, 1990, Art 2, 3) Serbia (Law on
Protection of State border, Art 2.) etc. Therefore, in the context of state
sovereignty and the concept of the state border, it is essential to understand the
meaning of the concept of the territory of the country with the differentiation of
its sovereignty, for example, in relation to marine areas. The territory of the
country is bounded by land, water and air borders. The territory of the country
includes land, internal and territorial waters, subterranean depths and airspace
above them (Bojars, 2004, p 296).

Prof. J. Bojars also gives more concrete explanations of elements of the
territory of the state:

1) land territory includes the land part of the country of the visa

covering its borders;

2) the territory of the waters consists of internal (inland) and territorial

waters covered by its bordersor territorial sea, which for Latvia is:

(@) Waters of the Baltic sea in width of 12 nautical miles
(hereinafter NM) (International Conventionforthe Safety of
Life at Sea, 1974, sec 1) counting from the baselineunless
otherwise specified in the international agreements

(b) The waters of the Gulf of Riga, from the baseline to the state
border, determined in accordance with the provisions of the
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Republic of Latvia and the Republic of Estonia signed on July
12, 1996 agreement on establishing a sea border in the Gulf
of Riga, the Irbe Strait and the Baltic Sea (State Border Law,
2009, Art 1), which is in general is in accordance with the
requirements and concepts of the UN Convention on the Law
of the Sea (hereinafter - UNCLQOS) (Art 2).

The national airspace under the ICAQO convention includes airspace above
the national land and territorial waters under its sovereign or suzerain power
(Conventionon International Civil Aviation (ICAO Convention), Art. 2) without
setting the upper limit of this space. From a physical point of view, according to
professor J.Bojars, the air space consists of a troposphere (8-10 km in the polar
and 8-18 km in tropical regions), the stratosphere (6 to 16 km to 45-55 km high),
and the mezzo-sphere (at an altitude of 50-80 km) (Bojars, 2004, p 304). In
another scientific publication professor J.Bojars points out the lower boundary of
the space about 90 km above sea level, which could be the lower orbital or perigea
of the earth’s arbiter, and refers to the space term “space” set out in the 1967 Space
Convention, which covers the entire cosmic space above the lower perigee
(Bojars, 2004, p 162), although the Space Convention, which apparently was
intended to be the Treaty on the Principles Governing the Exploration and Use of
National Spaces, Moon and Other Celestial Bodies (Declaration of Legal
Principles Governing the Activities of States in the Exploration and Use of Outer
Space, 1963) space and atmospheric boundaries are not determined.

In 1979, the USSR submitted to the UN General Assembly proposals for
the designation of an airspace and space boundary at a height of 100 to 110 km
above sea level (United Nations General Assembly, 1979, which, however, did
not achieve further consolidation at the Conventional level. L.Pereks, referring to
the discussion initiated by the UNGA in 1977, points out that the atmospheric and
space boundary could be 90 to 110 km above sea level (Perek, 1977, p 123).

Similar views are also found in other scientists' works. 20" century late
and the 21% century At the beginning of the ongoing discussions and scientific
studies, the space-Earth boundary was recognized at a height of 100 km above sea
level, also recognized by the International Federation of Air Navigation
(Fédération Aéronautique Internationale), sometimes referred to as the Karman
Line (Karman, 1995; also the author's Scheme 8).
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However, in 2009, scientists at the University of Calgary, Canada,
recognized the limit of 118 km above sea level as a result of scientific research on
the physical boundary of the atmosphere and the cosmos (ionosphere) (Sangalli
and Others, 2009, p 10). In contrast, the United States National Aeronautics and
Space Administration (NASA) believes that the atmospheric and space limit is
122 km above sea level, after which it is no longer possible to use atmospheric
aerodynamic properties for flight, when the lifting force comes from the
aerodynamic effect of the air on those aircraft surfaces that are stationary in flight
conditions (Aviation and Space. Tagged: Space magazines, 2012). EU Regulation
No 923/2012 does not set the ceiling for Member States' airspace, but the list of
terms states that the territory of a Member State is a land territory and adjacent
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territorial waters that are in the sovereign or suzerain power, mandate or
protection of a state (Commission Implementing Regulation (EU) No 923/2012
of 26 September 2012 establishing common rules and regulations for air
navigation services and procedures and amending Implementing Regulation). EU
legislation does not set the ceiling for Member States' airspace, but the regulation
IS a positive example of harmonization between the EU and international law. The
essential criterion for international recognition of a State as a subject of
international law is its ability to effectively control its territory. As the
International Arbitration Court found in the “Island of Palmas” case (The Island
of Palmas Case (or Miangas), 1928), similarly to the Greenland conflict between
Denmark and Norway, the Danish-Swedish controversy over the continental
shelf, the dispute between Finland and Sweden on the Aland Islands, etc., the
territorial principle serves both to limit state power in the space and also to share
competence among members of international cooperation (Bojars, 2004, p 305).

We can agree on Dr. D.Bleier’s view that in the course of European
integration, the sovereignty of its Member States has increased. Germany is the
most visible example, but in several other countries EU membership has also
helped to increase the legitimacy of a national state. Integration is a means of
strengthening national sovereignty, although integration through increased
influence can reduce self-sufficiency. However, the abandonment of integration
processes can reduce the impact without increasing autonomy (Bleiere, 2003). It
has to be noted that Latvia's sovereignty has increased not only under the control
of air borders, but even in space, as evidenced by the recent agreement between
Latvia and the European Space Agency with the aim of establishing a legal basis
for cooperation between the parties in the area of space exploration and peaceful
use and to lay down conditions for the implementation of projects of common
interest(Agreement between the Government of the Republic of Latvia and the
European Space Agency for Cooperation in the Field of Space for Peaceful
Purposes, 2009).

An important and significant factor according to the professor J.Bojars is
the emphasis and attribution of the spatial boundaries of the state territory to the
segment form, because in the geometric sense the phrase “the vertical surface that
coincides with this line” is defined in the definition of the state border, as well as
in the corresponding definitions of other countries, is incomplete, because due to
the fact that the globe is spherical (although slightly stretched in the direction of
the equator as a result of centrifugal forces), the vertical surface corresponding to
the national boundary line should not be completely vertical.In this case, it should
be assumed that a given country renounces a significant part of its airspace, but
unjustifiably adds a subterranean space to another neighboring country. Also, the
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word “surface” in the definition of the state border is not precise, because from
the point of view of geometry terminology it is a plane or split plot.

The spatial emphasis of the state territory is also on the work of other
lawyers, for example, prof. R.Cipelius's work: “The territory of the state is not
two-but three-dimensional, therefore it is not an area, but a body that is in the
space above and below the surface of the earth”. Although prof. R.Cipelius does
not include the area of the sea (water) in this explanation, but in the future
justifiably extends the territory of the country to the sea: “By expanding coastal
waters to 12 nm, the sea borders today are heavily internal to the current borders
of arms and technical sea management. The unlimited territory's sovereignty is up
to the baseline, that is, up to the waterline line at peak speed (Cipelius, 1998, p 68).

Already in the 19" century in the works of Russian law researchers the
territory of the country was explained in the spatial sense, including the land as
well as the sea, i.e. the space within which the national law operates (Kanycrtus,
1873, p 202).

The territory of the country is inviolable, arising from the rights of many
centuries of international customs, gaining a written attachment in Title IV of the
Declaration of the Final Act of the Helsinki Conference on Security and
Cooperation in Europe, 1975, stipulating that Member States will respect the
territorial integrity of each Member State and refrain from any unconnected
activities the principles and objectives of the United Nations Charter against the
territorial integrity, political independence or unity of any Member State, incl.
from any activities that would force you to use force or threaten to use force
(Declaration of the Final Act of the Helsinki Conference on Security and
Cooperation in Europe, 1975, on the principles on which the Member States will
govern mutual relations).

However, state power is not exclusive even in its territory, such as the
United States (Bojars, 2010, pp 71 - 80) exercises its jurisdiction over foreign
commercial enterprises if the natural or legal persons of the receiving state suffer
from their actions. By contrast, the EU, like most international organizations, has
become an international treaty (Jundzis, 2008, p 73) and the single market
(Karnite and Other, 2004, pp 83 - 92), has become the basis for its integration,
and has set certain limits of state power through greater freedom of movement of
workers across borders through the Maastricht Treaty (Treaty on European Union,
1992) the Treaty of Nice (Treaty of Nice Amending the Treaty on European
Union, 2001) and the agreements on judicial cooperation, for example, in the rules
on the issuance of their own nationals to the country where they committed
crimes.
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The Latvian State Border Security Coordination Council coordinates the
cooperation of state institutions in the field of border security (Regulations of the
Latvian State Border Security Coordination Council, 2003, No 532). In its turn,
the Cabinet of Ministers, in accordance with the second part of Article 49 and the
third paragraph of Article 49.1 of the Law ,,On Aviation”, determine the
procedure for requesting the forced landing of aircraft in the interests of public
order and security and the procedure for the taking of a decision on the conduct
of hostilities against extreme necessity aircraft in the territory of Latvia in order
to prevent damage to national security interests and if there is reason to believe
that the aircraft is used as a weapon for the destruction of humans (Procedures by
which public order and security may require the forced landing of an aircraft and
how a decision is taken regarding the conduct of combat operations against an
aircraft in the territory of the Republic of Latvia; Cabinet Regulations N0.290
from April 18, 2006).

In this case the Minister of Defense shall take a decision regarding the
carrying out or non-action of a combat operation in the territory of Latvia if this
is the only opportunity to prevent damage (Law on Aviation, Law of the Republic
of Latvia, 1994). The Law “On Aviation” defines the territory of Latvia as the
land territory of the Republic of Latvia, its internal and territorial Baltic Sea
waters and airspace. In this case, the phrase “territorial Baltic waters” should be
defined as “territorial sea”. The term “State border” and the term “national
territory” are closely and logically related concepts. In the Open Skies Treaty,
land is considered as a territory of a Member State, incl. islands as well as internal
and territorial waters within the sovereign territory of a Member State.

CHAPTER 11: Conclusions

1. Understanding of sovereignty concept has changed over time. In the
context of this concept, particularly important is the delegation of national
functions to “supranational” organizations as the European Union has
become with the status of an international organization.

2. Within the boundaries of its territory (and in some cases also outside it),
the state exercises its territorial superiority, which is one of the elements
of sovereignty, and includes the following norms: the State's land and
natural resources cannot be used by another state without the express
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consent of the sovereign state; the state cannot be compelled to deprive
the territory belonging to it; the boundaries of the national territory are
inviolable and their inviolability is governed by the fundamental
principles of international law and international treaties; the State enjoys
the highest authority over all natural and legal persons on its territory;
within the territory of the country, the public authority of any other state
Is excluded except where national jurisdiction may extend beyond national
territory, such as sea, airspace, spacecraft and their crews, their nationals,
diplomats, consular officers and their own contingent of troops, in some
cases even in the territory of other countries; the highest state power in the
territory of the country is implemented through the system of public
authorities in the legislative, executive, judicial and administrative fields;
the territory of the state is not only a space separated by the state border,
in which the state exercises its power, but also nature with its components -
land, water, airspace, subterranean depths and natural resources that are
used in the national economy and form the material basis of the territory
of the country.

The territory of the country is bounded by land, water and air borders. The
territory of a country is sometimes understood as the surface of land or
water. However, states, within the boundaries of national borders, both in
border agreements and within national regulatory frameworks, include the
prevalence of their jurisdiction not only in territories but also in the spatial
sense of the subterranean depths of technical capabilities and airspace
(100 km above sea level) within the concept of state border.

Latvia's sovereignty has been strengthened not only in airspace and border
control, but even in space, as evidenced by the agreement between Latvia
and the European Space Agency with the aim of establishing a legal basis
for cooperation between the parties in space exploration, peaceful use and
the implementation of projects of common interest.

In the spatial sense, the phrase “the vertical surface corresponding to this
line” in the definition of the Latvian State border, as well as in the
corresponding definitions of other countries, is not absolutely precise,
because due to the fact that the globe is in a spherical shape, the vertical
surface corresponding to the state border line should not be absolutely
vertical. In this case, it must be assumed that a given country renounces
its significant part of the airspace but unjustifiably adds another suburb of
the neighboring country. The word “surface” in the definition of the state
border is not precise and should be replaced by a “plane” or “split plane”
from the point of view of geometric terminology.



CHAPTER 12

Legal framework for emergency situations
on the state border of the Republic of Latvia

Emergency situations can be seen both as a theoretical concept and as a
legal term. The UN after analysing the constitutions of 36 countries around the
world, concluded that the conditions for declaring an emergency situation could
be divided into 7 groups:

1) external threat;

2) civil war, rebellion;

3) violations of public order and peace;

4) threat to the state constitutional system;

5) natural disasters;

6) threat to the state or its economy;

7) interruptions in the activities of particularly important sectors of

economy or government.

Threats to the country’s stability can be caused by the escalation of the
general criminogenic situation and the problems of corruption that have the most
direct impact on national security (Gjorgjevic, 2019).

The classification of extraordinary legal regimes is essential from the
point of view of law enforcement (police) powers, since, for example,
international law provides for police officers to continue to exercise their legal
order in the event of war and occupation, while the occupying power must not
instruct police officers to perform other duties (Parliamentary Assembly. Session:
1979 - 31st Session - First part. Report Resolution N°690), even though the United
Nations Organization provides for the possibility for the member states of this
organization to use military force as well as other measures for maintaining and
restoring international peace and security.

The European Security Strategy states that large-scale aggression against
EU Member States is unlikely or impossible. However, Europe faces other threats:
terrorism, the proliferation of weapons of mass destruction, regional conflicts,
organized crime, and massive illegal immigration from conflict-affected regions.

Article 15 of the European Convention on Human Rights states that “in
the event of war or any other extreme public situation threatening the life of a
nation, any Member State may take measures derogating from the Convention to
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the extent that it is inevitably required by the nature of the emergency, provided
that: these measures are not in contradiction with its other obligations under
international law”. It can be concluded that there may emergency circumstances
that seriously undermine the security of the state and society and which are the
basis for additional restrictions on the human rights of the population.

The main tasks of NATO's civilian emergency response are: civilian
support for military and crisis prevention operations, support to national
authorities in civil emergencies and protection of civilians, for example in times
of war, crisis and disaster (NATO Handbook, 2006).

Special attention should be paid to the timely diagnosis, prevention and
control of emergencies, as in recent years, both in the world and in the EU, there
has been an increase in hate crime and terrorism. The greater the social tension,
the lower the level of security, and vice versa. Although the term “radicalization”
is more commonly used in connection with radical Islamic ideology, it can be
used to refer to any radical extremist process. The objective of EU civil protection
Is to promote enhanced civil protection cooperation in the field of large-scale
emergencies inside or outside the EU, also taking into account the specific needs
of individual, remote and other regions of the EU. Cross-border cooperation
should be carried out within the remit of territorial administrative units or
administrative bodies, as determined by national law, in particular as regards
terrorism and cross-border crime. The 2008 EU Council Decision defines a “crisis
situation” as any situation where the competent authorities of a Member State
have good reason to believe that there is a criminal offense that poses a serious
direct physical threat to persons, property, infrastructure or authorities in that
Member State, in particular in situations related to the fight against terrorism
(Council Framework Decision 2008/919/JHA).

The 2008/617 EU Council Decision provides for mutual assistance with
special intervention units, which will be made up of law enforcement resources
using them for crisis management. However, the name of such units is not correct
because the word “intervention” means military invasion, interference in domestic
affairs, conquest or occupation. In addition, the crisis is explained as human
criminal activity and its consequences, with particular emphasis on terrorism. The
word crisis is usually used in economic, political, energy and humanitarian crises,
which can also not cause sudden and substantial threats. The legislation of the
Republic of Latvia defines the term “crisis” as a common definition in the context
of national and public threats.

With regard to potential emergency situations at the EU's external and
internal borders, the EU had Rapid Border Intervention Teams (RABITS)
(Regulation (EC) No 863/2007) (500-600 border guards) capable of providing
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assistance to a Member State in the event of an emergency. However, no Member
State had asked for a RABIT unit for assistance. RABIT unit increased to ~ 1800
border guards in 2012, gaining new name EBGT (European Border Guard Teams)
(Gaveika, 2014, pp 186 — 187), but with the year 2016 with the escalation of the
migration crisis in the Mediterranean region due to the Syrian war and other
conflicts, the European Border and Coast Guard teams were established.

In all neighbouring countries, the role of border control authorities in
emergency situations is to provide support and to facilitate border crossings for
different rescue units in neighbouring countries. At present, Latvia has concluded
agreements with all neighbouring countries and even other distant third countries
in the field of disaster prevention and prevention: Lithuania (including fire-
fighting and rescue operations), Estonia (including emergency assistance in case
of catastrophe or catastrophic disaster), Russia, Belarus, Azerbaijan, Sweden,
Hungary, Ukraine, and Uzbekistan (Gaveika, 2014, pp 186 — 187).

The internal security environment of Latvia is characterized by stability,
the sustainability of which depends on the awareness and anticipation of the
potential development of threats. Currently, a number of legal acts regulate the
management of national threats and the elimination of their consequences in the
event of an emergency, as well as national defence management in the event of
an emergency situation or in the state of exception:

1) the Constitution of Latvian defines special emergency situations,
state of exception, war, the likelihood of “extraordinary
circumstances” as special emergency situations, providing the
President with the right to military defence if another country has
declared war on Latvia or the enemy attacks the borders of Latvia
(Latvian Constitution (Satversme), 1922);

2) The Law “On Emergency situation and State of Exception” stipulates
that an emergency situation is a special legal regime, during which
the Cabinet of Ministers has the right to limit the rights and freedoms
of state administration and local government institutions, natural and
legal persons in accordance with the procedures and to the extent
prescribed by law; responsibilities. A state of emergency may be
declared in the case of a country threatened by a disaster, its threat or
a threat to a critical infrastructure if the state, society, the
environment, economic security or human health and life are
seriously threatened. The law does not prescribe a more detailed
systematization of possible extraordinary situations, but the Cabinet
of Ministers has the right to establish a special regime for entry into
and exit from Latvia, restrictions on the movement of persons,
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vehicles and cargo across the state border or the prohibition of such
movement, as well as the reintroduction of border control on the
internal borders of the country which is not intended to deal with
emergency situations (Gaveika, 2014, pp 186 — 188);

3) The National Security Law includes the emergency and and state of
exception situations. In the event of an emergency or state of
exception, mobilization may be announced to deal with national
security and national defence tasks, as well as to eliminate
emergency situations and their consequences (Border Guard Law,
1997, Art 13).

The Law on National Security, like the Law “On Emergency situation and

State of Exception,” provides for a regime not defined in the Constitution - an
emergency. Conversely, the constitutional state of emergency and the state of war
in their course of action allow restrictions on the fundamental human rights
enshrined in the Constitution and, in the event of the introduction of non-
exceptional emergency situations, to be referred to in Article 116 of the
Constitution, but it is also general and refers to many other articles of the
Constitution, covering a very broad field of human rights without sufficiently
clear arguments. For example, the rule that forced labour is not considered to be
involved in the elimination of disasters and their consequences and employment
under a court ruling is unclear, although forced labour is provided for in the
Sentence Execution Code of Latvia, the State Probation Service Law and the
Criminal Law (forced labour in the place of residence), but without a specific
indication, whether the concept of forced labour includes works to deal with
disasters and their consequences. In its turn, the Cabinet of Ministers Regulations
“Procedure for Compensation of Legal and Natural Persons for Expenses and
Losses Caused by Involvement of Person's Resources in Response Measures, Fire
Extinguishing or Rescue Measures and Procedure for Calculation of
Compensation Amount” only apply to fires and rescue operations. These rules do
not specify whether resources are also human resources, but as a means of
mobilizing forces and resources in emergencies could be used to improve the
regulation. In Germany, it has a system of around 80,000 volunteers and 800
professionals working for the Federal Technical Relief Agency, and volunteers
are not only involved in rescue and emergency response efforts, but also provide
support to law enforcement agencies, and this example would be a good solution
for using public-private partnerships to prevent and deal with emergencies
(Gaveika, 2014).

Emergency situations are often linked to the need for civil protection

measures in Latvia. According to Civil Protection and Disaster Management Law
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the term disaster is defined as an accident which has caused human casualties or
endangers human life or health, caused damage or threat to people, the
environment or property, and also inflicted or inflicts significant material and
financial losses and exceeds the daily capacity of the responsible State and local
government authorities to prevent the devastating conditions (Civil protection and
disaster management Law, 2016, Art 1 p 2).

In the case of chemical pollution, fire and other similar events, the SBG
can provide only the minimum, but not the necessary assistance, as it does not
have (nor is it required by law) equipment and protective equipment in case of
fire and chemical pollution. The scope of the assistance should be set in the
regulatory framework to such an extent that it does not interfere with the
performance of the core functions of the SBG also in the event of disasters (ICAO
Convention, 1944, Art 3; MK 2010.g. 21.sep.noteikumi nr.877. LV, 2010.
23.sep., nr.151, 19., 21.punkts) and emergencies, similarly to the NAF (Cabiner
regulations No 946 of october 5, 2010, LV, 2010. 14.okt., nr.163, 4.punkts).

The Latvian Veterinary Medicine Law stipulates that if there is a risk that
the epizootic may spread further to Latvia or its neighbouring countries, the
Cabinet of Ministers instructs the SBG to temporarily restrict or suspend cross-
border traffic (Latvian Veterinary Medicine Law, 2001, Art 31) and introduce
quarantine (Epidemiological Safety Law, 1997, Art5, 36), but this is not provided
for in the Schengen acquis and should be foreseen in the Schengen Borders Code;
Latvian Forest Law foresees emergency situations due to forest fire, mass
reproduction of forest pests and disease spread (Law on Forests, 2000, Art 27, 28).

The task of the State Border Guard in cooperation with the National
Armed Forces, is to prevent and repel armed invasions in the territory of Latvia,
territorial and internal waters, as well as airspace, to prevent armed provocations
on the state border (Border Guard Law, 1997, Art 13).

Although armed conflict and armed provocation on state border terms are
not included in the law “On Emergency situation and State of Exception”, but
they would be applicable to both conditions for the implementation of the state of
emergency, threat of external enemy and internal unrest, or military crisis -
military invasion or war, if another country has declared war on Latvia or the
enemy is attacking the borders of Latvia [8], providing for a much stricter legal
regime than in case of emergency (Laws of War: Pacific Settlement of
International Disputes (Hague 1), 1907).

Although the terms of the military invasion, armed invasion, armed
provocation and warfare in the Law “On Emergency situation and State of
Exception” have not been established, but separate measures of the Exceptional
Legal Regime and reference to international human rights, where humanitarian
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law deriving from the 1907 is particularly important The 1949 Hague Convention,
the 1949 Geneva Convention (Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the field of 12 august
1949) and its 1977 Additional Protocols (Additional Protocol of 8 June 1977 to
the Geneva Conventions of 12 August 1949 relating to the Protection of Victims
of Local Armed Conflict (Protocol I1)) are equally applicable to acts of war and
armed conflicts, whether international or internal. Armed conflict within the
meaning of international humanitarian law is equated to war and differs from it
only by its scale of expression. Therefore, the national regulatory framework
would require a more detailed systematization of military threats and external
enemy threats, depending on the scale of the manifestation and the level of threat.

In order to ensure the rule of law in public administration, the
Administrative Procedure Law provides that one of the basic objectives is to
subject independent, impartial and competent judicial authorities to the control of
the activities of the executive power relating to specific public-law relations
between the state and a private individual (Administrative Procedure Law, 2001,
Art 2). Thus, each private individual can ascertain the lawfulness of the
restrictions created during the special administrative legal regime introduced for
the management of the state of emergency, but the Constitutional Court
(Constitutional Court Law, 1996, Art 1) is competent to verify the legitimacy of
the extraordinary legal regimes established by laws.

The Crisis Management Board (Statute od crisis management board: MK
2011.g. 18. jan. noteikumi nr.42) in Latvia is the body responsible for organizing
emergency operations at national level. An analysis of Chapter IV of the
Instructions on Notification of State Emergency and National Emergency
Procedures on Emergency Reporting reveals that an emergency involves major
human casualties; a catastrophe or crime that has caused significant damage; an
emergency incident related to a threat to the environment, human health or safety
and public order at local or regional level; an incident that has a significant impact
on the operation of the sector and involves two or more ministries in dealing with
its consequences; a disaster or accident that has occurred in another country and
has been reported to an international body; a case when an international institution
or a foreign country has provided information on a crisis (conflict) situation or a
catastrophe that poses a threat to national security or the interests of Latvia
(Procedures by which the highest officials of the State are notified in case of
emergency; MK 2010.g. 28.sep. instrukcija nr.16).

This classification is the most complete of the analyzed legal acts and best
discloses the nature of the concept of emergency situation and would be generally
acceptable if it were supplemented with the provision that a specific legal regime
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Is needed to prevent such an emergency or its consequences. The conclusion can
be drawn that the Instruction is the only regulatory act that offers a partial
classification of emergency situations.

In accordance with the concept of the necessary legislative amendments
in the field of state defence management during the state of emergency and state
of exception (Koncepcija par nepiecieSamajiem tiesibu aktu grozijumiem valsts
aizsardzibas vadibas joma arkart€jas situacijas un izn€muma stavokla laika; MK
2010), the Law On Emergency situation and State of Exception entered into force
in 2013. The purpose of this law is to ensure effective action by state officials and
authorities in the event of a state threat so that they are able to protect the
population and the area from the threat situation or its consequences by
promulgating a special legal regime and thereby effectively addressing or
eliminating the threat.

Border control has a high crime prevention potential, the professional
implementation of which by law enforcement authorities plays a very important
role in the prevention of crime at the state border (Anekcees, I'epacumos,
Cyxapes, 2001, p 251). Therefore, the introduction of a special legal regime for
emergencies should be proportionate and balanced and should not replace
unprofessionalism, poor administration and public administration, or even weak
policy, which, within the scope of this research, directly addresses the SBG as a
key public authority for EU external border security In Latvia.

CHAPTER 12: Conclusions

1. The EU regulatory framework states that crises are linked to human
activities and their consequences. Both the EU and Latvia's bilateral
agreements with neighboring countries, as well as the national regulatory
framework, mostly use the term “emergency situation™, but this is not
provided in the Constitution of Latvia.

2. The concept of emergency should be included in the Schengen acquis in a
harmoniously classified way, as emergency situations can affect not only
the interests and competences of law enforcement authorities but also
other entities and are often of a cross-border nature.

3. Armed conflict refers to acts of war or military conflict, in which case the
legal regime corresponding to the state of exception is applicable. In order
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to achieve a uniform interpretation, the terms “invasion”, “armed
invasion”, “armed conflict”, “border incident” require the appropriate
classification of these concepts in EU law or national law.

Taking into account the diversity of manifestations of emergency
situations, it is necessary to systematize emergency situations by sector in
a single regulatory act, such as the Law on Emergency situation and State
of Exception, in two basic forms: emergency situations in the case of
disasters and legal order of emergency situations, with the respective tasks
of the competent authorities as appropriate management, action,
cooperation mechanism and supplies. It is also necessary to define
emergency situations in the area of national border security and migration
that may occur at or near the state border.



CHAPTER 13

Competence of the State Border Guard of the Republic of Latvia
in the Security of the EU External Borders

The main purpose of public administration is to regulate public relations
in such a way that all the functions of the state (Nacis¢ionis, 2018, p 41), which
are either entrusted to an existing body or are executed by a special body of state
power, are fulfilled. The law enforcement (Dislers, 2002, p 44) state function is
one of the permanent state functions with autonomy, uniformity and stable
repeatability (benbckwuii, 2004, pp 26 — 32), and the state has the right to police
action in all cases where private forces are unable to do something or do it
inadequately (Mous, 1868, p 216).

Nowadays, the concept of community policing, which is understood to
mean community and problem-oriented policing that follows the principles of
democratic governance and is conducted in strict accordance with the
requirements of the law, with respect for human rights and professional ethics
(Code of Ethics for State Border Guard Officials and Employees, 2008, No 41),
is increasingly influenced by law enforcement agencies on the basis of public
support and in acceptable manner for public (Melnis, Garonskis, Matvejevs, 2006,
pp 72 — 84).

Community policing applies not only to the police, but also to any police
authority, including the State Border Guard of the Republic of Latvia, whose
activities are also aimed at protecting the public and individuals against threats
(protection against threats - Gefahrenabwehr) (Vildbergs, Krasts, 2002, p 232).

As a negative phenomenon for the democratic society, 9 policing
institutions with more common than different features (Indrikovs, 2013) have to
be identified in the Latvian public administration system, where not all institutions
have powers in all spheres of police activities, because each institution has its own
competences. The unclear separation of tasks and responsibilities in the laws
between these institutions, the variety of terminology in the laws create significant
problems in the achievement of operational goals and operational efficiency in
Latvia (Indrikovs, 2007, p 18).

The abolition of internal border controls posed new tasks to the institutions
of the Ministry of the Interior and the need for structural and other reforms, incl.
also in the regulatory framework (Blizma, Buka, Deksnis, 2004, p 188), which
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continues today and is a priority in the Ministry of Interior strategy (Ministry of
Interior Strategy 2012 - 2014), where one of the priorities is the security of the
state border (Ministry of Interior Strategy 2018 - 2022). The functions of the State
Border Guard in ensuring the inviolability of the State border and preventing
illegal migration (Border Guard Law, 1997, Art 2) derive from border
surveillance, border checks, prevention of illegal migration, crime prevention and
activities with asylum seekers. In this case, the term “crime prevention” should
be defined more broadly - as the prevention of crime, which the State Border
Guard, as a police authority, has jurisdiction not only by the nature of its functions
but also by the method of legal regulation (Matvejevs, 2006, p 18).

Therefore, it would not be a mistake to consider border control authorities
as police (border police or police unit), as is the case in most EU countries with
the exception of a few countries such as Malta, Portugal, Slovakia, Finland,
Lithuania, Poland (Pavlovica, Pogrebnaks, 2005, pp 43 — 151) and the United
Kingdom (United Kingdom: UK Border Agency, 2020) the existence of which is
largely due to the rather broad and specific proportion (Bulgakova, 2002,
pp 7 - 11) of police tasks in these countries due to the extent of the external, mainly
land border, border control tasks.

In Germany, for example, the Bundesgrenzschutz (Border Guard) existed
(Am 30. Juni 2005 wird das Gesetz zur Umbenennung des Bundesgrenzschutzes
in Bundespolizeiverkiindet, Grenzschutz, 2020) until more stringent surveillance
of the EU's external land borders was needed until 10 Eastern European countries
joined the EU in 2004. The activity of the State Border Guard as an independent
authority is mostly related to the scope of border control of the external land
borders of the EU, as all 16 tasks of the State Border Guard mainly concern the
land borders, incl. three tasks apply only to land borders and one task “in
cooperation with the National Armed Forces to prevent and repel armed invasions
in the territory of Latvia, territorial and inland waters, as well as airspace” (Border
Guard Law, 1997, Art 13) and the norm of the National Armed Forces Law
inclusion of the State Border Guard into structure (National Armed Forces Law,
2005, Art 3(3)) of National Armed Forces Law refers to military protection of the
country and thus a military function that would not fall within the jurisdiction of
law enforcement authorities in the context of the UN Code (Code of Conduct for
Law Enforcement Officials. General Assembly res. 34/169 of 17 Dec. 1979) of
Conduct for Law Enforcement Officials, the Declaration on Police (Declaration
on the police. Resolution 690 (1979) on the Declaration on the Police. 1979
Parliamentary Assembly of the Council of Europe May 8 (2nd session, 31%
session)) and the 1949 Geneva Convention governing Civil Protection in War and
the exclusion of police personnel.
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The activities of the State Border Guard as a direct administration
institution, as well as the activities of other Latvian institutions, are more
specifically regulated by the statute of the State Border Guard. The work of the
State Border Guard is headed by the Chief of the State Border Guard, who is
appointed and dismissed by the Cabinet of Ministers (Statute of the State Border
Guard: Cabinet of Ministers Feb 15 Regulation No.122, p 2) on the
recommendation of the Minister of the Interior in accordance with the Regulations
of the State Border Guard.

The structural units of the SBG include the State Border Guard Central
Board, Regional Boards of the State Border Guard and the State Border Guard
College (State Border Guard College Regulations: Cabinet of Ministers 2006
November 30, Regulation No. 988, p 1), for which such subordination
competences are not defined in the State Border Guard Regulations, although the
State Border Guard College performs the common tasks of the State Border Guard
which are:

- Providing theoretical, practical and methodological assistance to the

units of the State Border Guard,
- Carrying out research in the field of national border security;
- Organizing cynology and sports work at the State Border Guard
College and the State Border Guard;

- Participating in the tasks of the State Border Guard in accordance
with the procedures determined by the Chief of the State Border
Guard (State Border Guard College Regulations: Cabinet of
Ministers 2006 Nov 30 Regulation No. 988, p 7).

The Statute of the State Border Guard envisages that the State Border
Guard is an armed direct administration institution under the supervision of the
Minister of the Interior, which implements the state border security policy and,
within its competence, the state migration policy (Statute of the State Border
Guard: Cabinet of Ministers Feb 15 Regulation No.122, p 1). The State Border
Guard took over Immigration police functions in 2002 (On immigration police.
September 14, 1994, Cabinet by the Ministers order No 418-r). Policy
implementation in should be defined as the implementation of specific functions
(tasks) under the Border Guard Law, as policy implementation (Stucka, 2006, pp
83 — 84) is more within the competence (Ministry of the Interior regulations, pp
5.1.,,5.1.4.,5.1.6.) of the ministry also in accordance with the ministry’s task set
in the State Administration Structure Law (Public Administration Structure Law,
2002, Art 18(1)).

One of the priorities of the Ministry of the Interior, which relates directly
to the State Border Guard, is readiness for the correct application of the Schengen

173



acquis, which in turn derives from five EU priorities: preventing and combating
serious crime and organized crime terrorism and cyber crime, strengthening
management of external borders and prevention of man-made and natural
disasters (European Union's internal security strategy European Parliament
resolution of 22 May 2012 on the European Union’s Internal Security Strategy
(2010/2308 (INI)).

Latvia's National Security Concept of 2019, following the aggression of
the Russian Federation against Ukraine and Georgia and hostile policy towards
the Baltic States, emphasizes that Latvia's external borders are not only the
external borders of the EU and Schengen zones, but also the external borders of
NATO (Saeimas pazinojums Par Nacionalas droSibas koncepcijas apstiprinasanu,
Riga 2019. gada 26. septembrT). The Latvian National Security Concept of 2011
does not address border management and immigration issues at all, unlike the
2008 concept, which focused on these issues (a separate chapter) in the context of
EU integration and free movement of persons (Gaveika. 2008, pp 185 — 200;
Gaveika, 2009, pp 48 — 69).

The proportion and importance of the tasks included in the concepts
proves the functional necessity of the State Border Guard as a law enforcement
institution or the performance of the state administrative-police functions that can
be performed by competent officials in the state service. Latvian law scholar Prof.
K.Dislers did not elaborate on the notion of competence, but stressed the
importance of honesty and responsibility and the power to hold office as not only
exercising rights but also duties the official is entitled to perform whilst exercising
his service rights thus it must be done as duty responsibility (Dislers, 2002, pp
153, 165).

Latvian law scholar Prof. J.NacisCionis define competences as the object
of administrative law research include objectives, tasks, rights, duties, powers and
responsibilities of public administration institutions, classifying them into general
competencies (Cabinet, public administration institution, local governments),
sector competence (ministry), special competence (department) (Naciscionis,
2018, p 171).

The Schengen acquis also imposes competence requirements. For instance
Schengen Borders Code stipulates Member States shall ensure that the border
guards are specialised and properly trained professionals, taking into account
common core curricula for border guards established and developed by the
European Agency for the Management of Operational Cooperation at the External
Borders of the Member States (‘the Agency’ - currently renamed as European
Border and Coast Guard agency’) established by Regulation (EC) No 2007/2004.
Training curricula shall include specialized training for detecting and dealing with
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situations involving vulnerable persons, such as unaccompanied minors and
victims of trafficking. Member States, with the support of the Agency, shall
encourage border guards to learn the languages necessary for the carrying-out of
their tasks (Schengen Borders Code, Regulation (EU) 2016/399, Art 16).

The national regulatory framework imposes requirements on both the
competence of authorities (Latvian Border Law, 2009, Art 1 p 11) and the
competence of officials (Regulations on border crossing point regime Nr.697,
p 2.1.) in several legal acts, but, without explicitly and clearly defining the content
of the concept of competence, is limited to certain requirements of professional
competence dispersed in many Schengen Acts. For example, the Schengen
Borders Code refers to the competence of border control authorities to prosecute
and to cooperate with border control authorities (Schengen Borders Code, 2016,
Art 16) of other countries as requirements of competence. On the other hand, in
the Schengen Catalog, the competence of officials includes compliance (as far as
possible - compliance with the position), professionalism, which refers to training
with partially specific, but not all, topics (Schengen Catalogue, 2008, pp 3., 4.).
Consequently, the Schengen acquis emphasizes the importance of the professional
competence of officials (Gaveika, 2007, pp 11 — 20).

In 1997, the Cabinet of Ministers stipulated that the transition of the
Border Guard of the Ministry of the Interior to professional service, i.e. without
compulsory active military service, should be completed by January 1, 1998 (Par
IekSlietu ministrijas RobeZsardzes pareju uz profesionalo dienestu; MK 1997.g.
9julija rikojums nr.350). This so-called “professionalization” and
demilitarization of the Border Guard was formally completed during December
and December 1997 (Udre, 2006, p 44) by training the personnel recruited on a
permanent basis (around 1000 people) in short one-month basic courses.
However, it must be acknowledged that it is not possible to ensure that a sufficient
number of persons receive a full vocational education (Gaveika, 2006, pp 31 —
40) in a year that meets professional standards (Cabinet of Ministers, 2010,
Regulation No.461). As a result, up to November 2012, some 200 officials with
the special service rank still continued to serve without the necessary professional
qualifications.

It should be noted that neither the Border Guard Law nor the regulations
of the State Border Guard determine the competence of the institution in the
professional training and education of officials (LR Valsts kontroles Otrais
revizijas departaments. 2011.g. 14.feb. Revizijas zinojums Nr.5.1-2-27/2011).
The problem of the professionalism of the State Border Guard was topical both in
2007 during the Schengen evaluation before Latvia's accession to the Schengen
area and now especially in professional development, knowledge of foreign
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languages, co-operation, communication and management skills (Gaveika, 2008,
pp 5—15).

By 2020, the number of powers (tasks, rights and obligations) established
by the Border Guard Law (Pogrebnaks, 1999, pp 33 — 43) has increased from 29
to 60 (Gaveika, 2011, pp 189 — 199) since 1999, which indicates a sharp expansion
of the competence of the State Border Guard. Article 15 of the Border Guard Law
“Rights of Border Guards™ establishes not less than 27 rights, but Article 15
,,Right of border guards to place detained persons in a temporary holding room” -
8 rights. The use of the word “right” does not give sufficient legal force to a
number of legal provisions, since the word “right” in this case gives a certain
freedom to choose whether or not to perform certain acts. For example, the right
to check persons’ documents, put stamps, perform vehicle examination, guard,
search and escort detained persons is by definition their content and purpose as
mandatory and should be statutory obligations, for example the verification of
identity documents, stamping, etc. is mandatory to identify a person, determine a
person's status, the justification and legitimacy of crossing the state border.

Similar provisions on the duty of search of persons are laid down in
Sections 183 and 265 of the Latvian Criminal Procedure Law - if there is reason
to believe that the detainee has a weapon, the Latvian Code of Administrative
Violations (Art 256) and the Detention of Persons Act (Law on Procedure for
Holding Detained Persons, 2005, Art 3(5)), including border guards and other law
enforcement officers.

Article 17 of the Border Guard Law, entitled “Use of Physical Force,
Special Means and Use of Service Dogs”, sets out eight rights with two
prohibitions, Article 18 “Use of firearms” - seven rights with three prohibitions
(Border Guard Law, 1997, Art 18(3)). Similar rules for the use of firearms, special
means, physical force and service animals are also laid down in special law
enforcement regulations of other law enforcement agencies, such as the Law on
Police (Art 13, 14), the Law on the State Revenue Service, 1993, Art 16.1,16.%)
and the Military Service Law (Art 13).

In most cases these norms are repeated in similar or identical versions of
all the above mentioned laws, where the most extensive and qualitative regulation
is directly in the Law on Police, which includes norms that do not exist in the
Border Guard Law, but would also be relevant to Border Guard tasks to render
harmless an animal endangering human life or health; to pull out a firearm and
prepare it for shooting, unless its use or use is excluded in a particular situation
(Law on Police, 1991, Art 14 p 7), (similar rule in the Military Service Law, 2002,
Art 13(9)).
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The regulatory framework regarding the competence of law enforcement
agencies in the use of firearms, special purpose vehicles, service animals and
physical force should be consolidated in a single legislative act or incorporated
into the Arms and Special Weapons Circulation Act, following the UN Principles
on the Use of Force and Firearms by Law Enforcement Officers (Adopted by the
Eighth UN Congress on the Prevention of Crime and the Treatment of Offenders,
Havana, Cuba, 27 August to 7 September 1990).

From the rather extensive list of rights in the Border Guard Law (about 42
in total), several rights are partly reproduced in other normative regulations
(Criminal Procedure Law, Latvian Administrative Violations Code, Law on
Detention of Detained Persons and elsewhere). In addition, the general obligations
of the officials of the institutions of the Ministry of the Interior are laid down in
the Law On the Career Course of Service of Officials with Special Service Ranks
Working in Institutions of the System of the Ministry of the Interior and the
Prisons Administration, which in essence partially repeats the duties specified in
the special laws of the institutions of the Ministry of the Interior. For example, in
the Law on the Police the duties are set out in Article 9 “General duties of a police
officer”, Article 10 “Basic duties of a police officer”, and Article 11 “Additional
duties of a police officer” (Law on Police, 1991, Art 9 — 11). The second part of
Article 14 of the Border Guard Law, in fact, repeats the norms of Article 6,
Paragraphs 1 and 2 of the Law On the Career Course, and the third paragraph of
Acrticle 14 of the Border Guard Law, repeats the norm of Article 6, norm 3 of the
Law.

The analysis of the above-mentioned laws and regulations shows the need
for a systematic arrangement of the general obligations of all law enforcement
officials on the basis of the UN Code of Conduct for Law Enforcement Officials,
the European Parliament Committee of Ministers Resolution 690 on June 3, 1982
“the Police Declaration” and the European Police Code of Ethics (Indrikovs,
2007, p 15). The auditing of a substantial part of the rights of law enforcement
agencies as obligations also follows from professor K.Disler’s conclusions that
official power does not consist only of rights but also of duties (Dislers, 2002,
p 165).

In addition, the application of legal principles is imperative (Briede, 2003,
p 85) in the activities of public officials, which also determine the mandatory
nature of several existing rights and the need to define rights as obligations. The
Law on the Remuneration of Officials and Employees of State and Local
Government Institutions (Art 2(6,8), 3 p 9 (6), 3.1 (1)) and other regulations
(Ministru kabineta noteikumi Nr. 806, 2016) also emphasize the fulfillment of
duties and official duties. Article 14 (in four parts, four sentences) of the Border
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Guard Law is very general and incomplete in nature. Responsibility for law
enforcement work involves limiting human rights, thus responsibilities and rights
must be specifically and clearly enumerated in law.

The principles of the State Border Guard’s activities, powers, rights and
responsibilities and other competences are determined by the Border Guard Law
which has been in force for more than 22 years. During this period Latvia has
joined the European Union and joined the Schengen area. The normative basis of
border guards’ activities has developed considerably and has changed
dramatically.

The Border Guard Law sets out only a few principles of law, which in its
current wording cannot meet the high requirements arising from the international,
European Union and Latvian regulatory enactments. In addition to the functions,
tasks, competences and powers of the institution and officials, the Border Guard
Law determines the institution's operating principles:

1) The operation of the border guard is organized in accordance with
legality, humanity, human rights, openness, unity and on the basis of
citizens’ assistance;

2) The Border Guard protects the rights and legitimate interests of
persons irrespective of their nationality, social, property and other
status, race and nationality, gender and age, education and language,
attitude to religion, political and other beliefs;

3) Border guard ensures that the rights of persons to move from one
country to another country are respected,;

4) The Border Guard enables the detained persons to exercise their
rights to legal protection (Border Guard Law, 1997, Art 3).

By, 2014, there have been 19 amendments to the Border Guard Law made.

From 1999 to 2004 amendments to the law were made regarding Border Guard
cooperation with other institutions, Border Guard tasks, Border Guard resources
for carrying out tasks at sea, the use of physical force, special means and service
dogs, use of firearms, border guards’ assistants, and border guards' rights to
accommodation and prohibitions to border guards.

In amendments of April 22, 2004, in relation to the accession of Latvia to
the EU in Article 4 Cooperation of the Border Guard with Other Institutions the
scope of cooperation issues was widened related to the control of compliance with
the rules of entry, residence, departure and transit of aliens and stateless persons,
and the cooperation with other state and municipal institutions, merchants and
international organizations, unions or communities (Border Guard Law, 1997,
Art 4). Thus, the principle of the unity of the operation system of the structural
units of the State Border Guard was emphasized, which is impossible without
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close cooperation within the State Border Guard, as well as the principle of
national and international cooperation and non-interference in the internal affairs
of neighbouring countries.

During the period from September 20, 2001 to May 16, 2005, amendments
to the law supplemented the rights of border guards with the right to guard, escort
and hold under guarding detained persons; the right to be present on the technical
means of the National Armed Forces, watercraft and aircraft; rights related to the
control of compliance with the regulations on entry, residence, exit and transit of
aliens and stateless persons and prevention of violations; the right to operate
outside the border area, border control and border crossing points.

The implementation of such competences is not possible without the
principle of non-discrimination and the principle of justice, the promotion and
observance of human rights and fundamental rights principle (Kénigs, 2010,
p 65), and respect for the principle of humanity.

The amendments of 16" May 2005 clarified and expanded the definition
and functions of the Border Guard to ensure the inviolability of the State Border
and the prevention of illegal migration, which have been preserved in this version
until now. Thus, the principles that are essential for national sovereignty were
emphasized which derive from international law: the principle of the inviolability
of the state border; national sovereignty, territorial inviolability and integrity
principle (UN Charter, 1945).

With the amendments of May 16, 2005 6. article a border guard is defined
as an official of specialised civil service, however as of 2001 this definition is
excluded from the law. By the fifth part of Article 15, in the exceptional case, if a
person cannot comply with the state border crossing regulations, but the identity
of this person has been clarified, the Border Guard chief had acquired the right to
authorize the said person to cross the state border if he/she complies with
international law, interests of the State of Latvia or is related with force majeure
or humanitarian considerations. Such amendments highlighted the principle of
promoting and respecting human rights and fundamental freedoms, the principles
of humanity (Kénigs, 2010, p 65), good faith and goodwill (pacta sunt servanda)
principle (Border Guard Law, 1997).

Further amendments were introduced on November 10, by supplementing
the Chapter | of the Border Guard Law Article 5: ,,Participation of border guards
in international missions and operations”, where the legal basis for the
participation of border guards in international missions and operations was
determined, the decision on the sending and sending of the order, as well as the
conditions for the participation of border guards in these missions and operations
were determined.
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The amendments of year 2005 supplemented the tasks of the border guard
to control compliance with the rules on entry, residence, departure and transit of
aliens and stateless persons in the territory of Latvia, to carry out pre-trial
investigations within the scope of their competence. To bring the Law on Border
Guards closer to the requirements of the European Union and the Schengen acquis
respectively, amendments to the Saeima (Parliament) were submitted on 4 July
2007, which clarified the terminology by replacing the terms alien and stateless
person with the term foreigner as defined in Immigration Law since 2002. Section
17 on the use of physical force, special means and use of service dogs in
accordance with the requirements of the EU and the Schengen acquis (Anderson,
Apap, 2002, pp 125 - 126, 147), the officials of the State Border Guard have the
expanded right to use special means and use service dogs to restrain detainees if
they do not obey or resist border guards during the escorting procedures,
accommodation and removal procedures or there is reason to believe that they can
escape or harm others or themselves.

The rights of border guards in the area of combating illegal immigration
and controlling the residence of foreigners (Amendments to the Border Guard
Law, 2007, Art 15, 17) have significantly improved. The mentioned amendments
emphasized the necessity of the principle of international cooperation and the
professionalism of the State Border Guard and the need for efficiency and unity.

With the amendments to the Border Guard Law of April 28, 2014, the
Border Guard Law abolished the prohibition on border guards to unite in trade
unions (On the compliance of the first part of Article 49 of the Border Guard Law
with Article 102 and the second sentence of Article 108 of the Satversme
(Constitution) of the Republic of Latvia Constitutional Courts’ 23.04.2014.
judgment LV, 82, 28.04.2014.). Although border guards are forbidden to
participate in political parties and movements, the defence of border guards' rights
can be implemented in public organizations as trade unions by observing border
guard's choice of free will. Thus, the principle of the independence of political
parties and public organizations can be implemented.

With the amendments to Border Guard Law of 13" November, 2008 the
number of mandates (tasks, rights and obligations) stipulated in the Border Guard
Law on has increased from 29 to 60 (Gaveika, 2010, pp 189 — 199) since 1999,
which indicates a sharp increase in the competence of the State Border Guard and
the importance of the regulatory framework in the operation of the institution.
Article 15 of the Border Guard Law “Border Guards' Rights” defines not less than
27 rights, in Article 15.1 “Rights of Border Guards to place detainees in a
temporary custody room” - eight rights. The use of the word right in the
aforementioned articles of the law does not confer sufficient legal force on many

180


https://likumi.lv/ta/id/265861-par-robezsardzes-likuma-49-panta-pirmas-dalas-vardu-apvienoties-arodbiedribas-atbilstibu-latvijas-republikas-satversmes-102-pan...
https://likumi.lv/ta/id/265861-par-robezsardzes-likuma-49-panta-pirmas-dalas-vardu-apvienoties-arodbiedribas-atbilstibu-latvijas-republikas-satversmes-102-pan...
https://likumi.lv/ta/id/265861-par-robezsardzes-likuma-49-panta-pirmas-dalas-vardu-apvienoties-arodbiedribas-atbilstibu-latvijas-republikas-satversmes-102-pan...
https://www.vestnesis.lv/ta/id/265861-par-robezsardzes-likuma-49-panta-pirmas-dalas-vardu-apvienoties-arodbiedribas-atbilstibu-latvijas-republikas-satversmes-102-pan...

legal norms, because the word right in this case gives a certain freedom of choice
to perform or not to perform certain activities. For example, a number of rights in
terms of content and meaning are mandatory and should be defined as obligations
in the law.

Furthermore, the general duties of officials of the institutions of the
Ministry of the Interior system are set out in the Law On the Career Course of
Service of Officials with Special Service Ranks Working in Institutions of the
System of the Ministry of the Interior and the Prisons Administration
(hereinafter — the Law On the Career Course), which, in essence, partly repeats
the obligations set out in the special laws of the Ministry of the Interior. For
example, Section 14, Paragraph two of the Border Guard Law actually reproduces
the norms of Section 6, Paragraphs 1 and 2 of the Law On the Career Course;
Section 14, Paragraph three of the Border Guard Law repeats the norm of Section
6, first and second paragraphs of the Law On the Career Course, and the Fire
Safety and Fire-fighting Law Article 37 all four duties of officials actually
duplicate the general duties (Iekslietu ministrijas sistémas iestazu un Ieslodzijuma
vietu parvaldes amatpersonu ar specialajam dienesta pakapeém dienesta gaitas
likums, 2006, Art 6) of the officials specified in Section 6, Paragraphs 1, 2, 3, 4
and 6 of the Law On the Career Course.

The analysis of the aforementioned normative acts shows the necessity to
systematically arrange the general obligations of law enforcement officers on the
basis of the UN Convention on the Rights of the Child of 1979. December 17
Resolution No0.34/169 “Code of Conduct for Law Enforcement Officials”,
Declaration on Police (Declaration on the police. Resolution 690 (1979); Mits,
2001 pp 64 — 69), Committee of Ministers of the Council of Europe, 1982. Notes
of June 3rd on Resolution 690 “Declaration on the Police” and 2001 September
19 Recommendation 10 on the European Police Code of Ethics (Indrikovs, 2007,
p 15).

The significant extension of the powers of the State Border Guard officials
and the requirements of the abovementioned international regulatory enactments
to the officials of internal affairs authorities determined the necessity of the State
Border Guard units’ systems (Matvejevs, 2005, p 65) operations efficiency, unity,
co-operation, transparency of activities and public assistance (Matvejevs, 2006,
pp 25 - 32).

Analyzing the content of these principles, the conclusion can be draw that
out of the 11 general principles (Art 4) of law established by the Administrative
Procedure Law, only four principles are similar or directly laid down in the Law
on Border Guard: the principle of respect for the rights of individuals, the
principle of equality, the principle of the rule of law and law disclaimer principle.
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Moreover, unlike the Border Guard Law and other regulatory enactments in which
the legal principles are only named, the Law on Administrative Procedure defines
the essence and purpose of the legal principles.

Consequently, it is doubtful whether the Law on Border Guard is to
duplicate the principles of law established in the Administrative Procedure Law,
which, in addition, partly overlap with the principles of state administration
established by the Law on State Administration (Art 10), partly repeats itself also
in the Administrative Liability Law (principle of equality, principle of legality,
principle of innocence, principle of procedural justice) (Charter 5).

It is also necessary to agree with the opinion of Latvian law scholar
professor V.Eglitis that the beginning stage of understanding and exploration of
the principles of rights has passed, the criteria for the application of the principles
must be developed and a hierarchical system of principles must be developed, in
which there would be a horizontal and vertical structure. If the system is based on
the formal activity of the legislator, then it is possible to distinguish between the
principles included in the law and the principles not included in the law (Eglitis,
2002, pp 23 - 27).

From the author's point of view, auditing the essential part of the rights of
law enforcement authorities by defining them as obligations follows also from
professor K. Dislers believes that the post is not only lawful, but also duties: what
an official has the right to do within the limits of his competence in the exercise
of his service rights, this very often he needs to do as his official duty (Dislers,
2002, p 165). Moreover, the application of the legal principles in the activities of
officials is mandatory (Par tiesibu normu pielietosanu. LR IeM 2012.g. 25 jilija
véstule Nr.1-42/2182) which also defines the imperative nature currently defined
rights and the need to define rights as obligations because “public law of a
democratic state overcomes the principles of ensuring public protection against
the state (in particular human rights), public control over the state, in particular
the principle of priority of the law, the principle of law disclaimer, the principle
of separation of powers, including the control of judicial power over executive
power and the rationality and efficiency of state activity (special internal
organization principles) (Briede, 2003, p 85). In addition performance of service
duties and responsibilities is emphasized in the Law on Remuneration of Officials
and Employees of State and Local Government Institutions (Art 2(6), (8), 3p 9
and (6°), Art 3.1 (1)) and on the basis of this law was developed the Law on
officials of the Ministry of the Interior System and the Prison Administration, with
special service levels, pay monthly salaries and special allowances.

Taking into account the analogy with customs law, which contains 8
special customs law principles (Gulbis, Cevers, 2007, p 36) and the specifics of
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the competence of the State Border Guard in applying international and European
regulations (HUDOC. European Court of Human Rights. Longa Yonky v. Latvia,
No 57229/09, 15 November 2011), as well as the necessity of the legal
competence of officials in applying the principles of law and public
administration, some general and several special legal principles should be
emphasized which should be included in the new Border Guard Law.

Since 1997, the State Border Guard, with the support of the Ministry of
the Interior (Par Iekslietu ministrijas darbibas strateégiju 2007.-2009.gadam: MK
2006.g. 7.nov. rikojums nr.880), has focused its activities on strengthening
Latvia's EU external border (eastern border) and developing infrastructure in
accordance with EU standards. In order to successfully join the Schengen area,
the Ministry of the Interior had set 31 priorities, 15 of which were implemented
by the State Border Guard. The main priorities were improvement of
infrastructure and security, professionalization of the State Border Guard, reform
of the regulatory framework (Par Ricibas planu Sengenas acquis prasibu
stenosanai likumdosanas joma; MK 2006.g. 7.apr. rikojums nr.234) in line with
the requirements of the Schengen acquis and structural reform (Par imigracijas
nodalu likvidéSanu un nodarbinato skaita samazinasanu: VRS 2009.g. 26.marta
pavéle nr.359) of the State Border Guard, which was also greatly affected by the
economic crisis. As a result of reforms and with limited budgetary resources, the
State Border Guard was able to regroup its activities from the EU internal borders
to the external ones without losing operational efficiency and ensuring full
compliance with the EU (including the Schengen acquis) requirements.

CHAPTER 13: Conclusions

1. Ensuring the inviolability of the state border and preventing illegal
migration is in essence a law enforcement function that includes:

- activities aimed at the protection of the objects and values set out in
the regulatory framework (mainly laws), such as the state border,
national security, public security, public order, personal security,
human rights and freedoms;

- measures of legal effect which are fully based on the principle of law
and regulation, or the principle of the lawfulness of administration,
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which derives from the principle of reservation of law and the

principle of priority of law;
- legal procedural (administrative, criminal and civil) arrangements for

the enforcement of law enforcement measures;
- special authorization from professional public bodies.
The existence of independent border control authorities as separate
national administrations is based on a rather broad and specific scope of
police tasks in those EU countries with external land borders, mainly due
to the high proportion of land border control tasks.
The task of the State Border Guard, in cooperation with the National
Armed Forces, to prevent and repel armed invasions in the territory of
Latvia covers both state border security and state military defence and thus
a military function not applicable within the jurisdiction of UN Code of
Conduct for Law Enforcement Officials and the Declaration on Police.
Moreover, the provision of Section 3, Paragraph 3 of the Law on National
Armed Forces regarding inclusion of the State Border Guard in the
National Armed Forces during the war is incorrect, because according to
the Police Declaration in case of war or occupation the police officer
continues to perform his official duties and is subject to the 12 August
1949 provisions of the Geneva Convention on the Protection of Civilian
Persons in Time of War and the Police may not be involved in resistance
movements or employed for military purposes, but this does not preclude
close cooperation with the National Armed Forces in war or exceptional
circumstances.
The number of powers established in the Border Guard Law has increased
dramatically since 1999, which indicates a significant expansion of the
competence of the State Border Guard. From a rather extensive list of
rights, a number of rights are to be regarded as obligations, giving them a
legally binding character as they are directly linked to the obligation to
observe and apply the principles of law.
The Border Guard Law defines four very generally defined principles for
the operation of an institution. Of the 11 general principles of law
established by the Administrative Procedure Law, only four are similar or
explicit in the Border Guard Act. The Border Guard Law does not need to
duplicate the essence of the legal principles established in the
Administrative Procedure Law, which, in addition, partially overlap with
the public administration principles established in the State
Administration Structure Law. A new Border Guard Law is required to be
adopted that would harmoniously be included in the legal basis of State



Border Guard activities. The new Border Guard Law does not need to
repeat those principles of law that are binding on any state administration
institution, any law enforcement authority and are already determined
both in national and international regulatory enactments. However, having
in mind the specifics of the State Border Guard's activities both nationally
and internationally, in order to ensure the systemic exercising of the
powers, rights and obligations of the State Border Guard, the author
proposes to develop a new Border Guard Law and include the following
principles of law:

General principles of public administration:

- the principle of non-discrimination and fairness;

- the principle of promotion and respect of human rights and

fundamental freedoms;

- the principle of humanism;

Special principles of governance (specific only to the State Border Guard)
arising from the principles of international law, including the application of the
Schengen acquis and the experience operation of principles of border control
institutions in other countries:

- the principle of the inviolability of the state border;

- the principle of national sovereignty, territorial integrity and

inviolability;

- the principle of peace preservation, peaceful coexistence and

peaceful settlement of border incidents;

- the principle of equality of the neighbours, respect for the right of

self-determination and equality of nations;

- the principle of international cooperation and non-interference in the

internal affairs of neighbouring countries;

- the principle of good faith and goodwill (pactasuntservanda);

- the principle of the independence from political parties and public

organizations;

- the principle of the unity of the operation of the structural units of the

State Border Guard;

- the principle of centralized autocracy;

- the principle of openness of the State Border Guard and public

assistance;

- the principle of rational use and efficiency of the methods and

resources of the State Border Guard.
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GENERAL CONCLUSIONS

Determination of state border between the countries is affected by political
circumstances, economic interests, relations, international situation, traditions and
customs, but the determination of State border in nature is affected by geographical
peculiarities. The term “state border” has one of the central roles in international law,
and it consists of two relatively independent concepts of “a border” and “a state”. The
term “border” shall have a meaning of all territorial and geographical characteristics
belonging to tangible and intangible systems. The concept of “a state” represents
magnificent socio-political formations with such characteristics typical to a system as
community, relative autonomy, stability and interdependence of elements forming the
system.

Territory of a state is usually delimited by land, sea and air borders. We usually
understand the concept “the territory of a state” as ground or water surface, however
in most countries’ definitions of national borders as well as in border agreements and
national regulatory framework, the concept of national borders within its jurisdiction
is defined as land and water depths within technical capabilities and the air space until
the space border (118 km above sea level in the end of 20" century it was recognized
as a result of scientific research). The sovereignty of Latvia since joining the EU and
NATO has developed not only in the context of maritime areas, airspace and border
control, but even in space, as evidenced by the contract with the European Space
Agency for space exploration and peaceful use in 2009.

It is essential to define specifically the term “the territory of country” both for national
sovereignty and national borders as well as its diverse marine areas and air space. Such
specific definition has not been defined in Latvian national regulatory framework,
however it is used in the National Armed Forces Law and the law on the Sate Border
Law of Latvia where concept of territory should be defined in Article 1 of the law by
the following supplement: “The territory of the Republic of Latvia is the land, subsoil,
internal waters, territorial sea and airspace above the 118 km altitude surrounded by
the state border of the Republic of Latvia, where the Republic of Latvia is sovereign
and applies its jurisdiction in accordance with international and national law.”
Within its borders (sea areas - outside the territorial sea), the State exercises its
territorial supreme command, which is one of the elements of sovereignty, and
includes the following conditions: state-owned land and natural resources can not be
used in any other country, without the expressed consent of the sovereign state, the
state can not be forced be deprived of its own territory, which is a space of state’s
existence, national borders are inviolable and the inviolability is defined by the
principles of international law and international agreements, the country enjoys
supremacy over all natural and legal persons who are within its territory, any other
country’s public power is excluded in the national territory, the supreme governing in
national territory is being implemented by the public authority system in legislative,
executive, judicial and administrative spheres, in some cases, national jurisdiction can
also spread outside the national territory, such as sea, air and space crafts and their
crewmembers, citizens, diplomatists, consuls, diplomatic missions (with the exception
of procedural jurisdiction of the host country) and its troops in some cases even in the



territory of other countries, in some cases countries (e.g. the United States) distribute
its jurisdiction over foreign enterprises if in performance of their activities the
receiving State’s physical or legal persons have suffered.

The territory of a country is not only a national border as demarcated land and space

segment of the earth and the atmosphere in which the State exercises its leading role, but also
the nature with its components - land, water, sky and the depths of the earth, and all the natural
resources that are used in the economy and make the country's territory’s material basis. Within
the territory of the country the country may use all compulsory over their citizens (also for
Latvian non-citizens), foreign nationals and stateless persons, unless international agreements
define otherwise.

4.

Two national border security principles have been established in Latvian regulatory

framework: the inviolability of national borders and irrevocability of national borders.

State border’s irrevocability principle structurally originates from the concept of

sovereignty, by its complex nature defines the integrity of the national territory and

sovereignty in its relationship between legal link and it contains three essential
elements: recognition of border on the basis of international law, to abjure any claims
for other territories in the present and in the future, to abjure any threats to other
country’s borders by force and threats. There is no basis for unilateral amendment of
state border’s status in international law, as pointed out in several scientific works

(J.Bojars, A.Fogels, M.Paparinskis, J.Seskis etc.). National borders that have been

established in breach of international law are not protected by borders irrevocability

principle, as defined in the 11" article of the 1978 Vienna Convention on Sucession of

States in respect of Treaties.

Border security is based on the country’s borders and border area’s territory regime

closely related in condition system of the state border regime affecting at least two

neighbouring countries’ jurisdictions. Since the restoration of independence of Latvia
there were no border agreements signed with any neighbouring countries, except with
the Republic of Belarus signed in 2013. Border delegates fulfil monitoring mission of
state border regime in international cooperation. The resources of this mission are not
used in full, as the formation of border delegates functions has been based on long-
term international cooperation in basic and practical experiences in border control and
on individual, unsystematic state border regime conditions defined in many and
diverse bilateral treaties and agreements concluded at different time periods. The
content of state border regime should be supplemented by several state border regime
conditions and requirements that must be included in bilateral agreements on the state

border regime with each neighbouring country of Latvia i.e.:

- common procedures of neighbouring countries by which persons and goods
crossing the state border;

- state border demarcates the territory country from other territories and is a
warning to other subjects of international law on the ending of one national
jurisdiction and the beginning of other country or territory and jurisdiction;

- delimitation and demarcation are two interrelated processes in defining
international determination and recognition of state border under
internationally established judicial procedures;

- maintenance of state border means the maintenance and preservation
procedures of demarcated state border, border signs as well as support
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buildings and elements to fulfil contractual obligations laid down in
international agreements;

- procedures for peaceful settlement of border incidents based on the principles
of international law, mutual respect, responsibility and equality.

In development of state border regime agreements content and interpretation of the

definitions of delimitation, demarcation, re-demarcation and rectification play a

crucial role in determining and ensuring the state border regime. The above mentioned

definitions have not been defined in the Law on state border of the Republic of Latvia
but are used in public administration competence regulations mixing terms with
internationally not accepted terms as “land survey”, “strengthening”, “marking”,

“renewal ”, such terms should be replaced with the following terminology:

- delimitation — a detailed description of state border in border agreement and a
precise description of border line in special topographical maps, which are
attached to border agreement;

- demarcation - the demarcation of the exact border and marking with the border
signs on the basis of delimitation agreements and the annexes to existing
topographic maps, with a marked line of the border and the border line’s textual
description within the natural occurrence;

- demarcation line - a line between two or more nations disputed territory for the
purposes of peacekeeping, prevention of territorial disputes and military
conflicts until the border agreement on permanent national borders is signed;

- redemarcation - the renewal of border demarcation with border signs on the
basis of pre-agreed bilateral statements: description of the border line,
topographic maps, landmarks’ protocols, the regulatory framework on re-
demarcation conditions and procedures;

- rectification - a slight modification or clarification of border line related to
border’s deviation in the area from the previous status as previously defined in
border agreement due to one or both of the neighbouring countries economic
and other interests, such as new border crossing points, tunnels, hydroelectric
power plants, bridges and other constructions on the border or in the vicinity.

There are a number of inaccuracies revealed in the current border demarcation

regulations with the Russian Federation:

7.1. The phrase “straightened riverbed” in Latvian - Russian border agreement is
incorrect, but the phrase “defined in the middle” is inaccurate, since, when
estimating the middle of a river (including streams, ditches) there must included
condition that the centre on the water's surface determined in the period of lowest
waters. Borders on rivers are generally determined either by the middle or by the
main fairway, which should be taken into account from the point of view of
methodology and practice although it mainly refers to the navigable rivers.

7.2. Fairway and the middle of waters regarding as equal to the deepest navigable
sites is not accurate, because the fairway is not always able to go through
connection lines of the depth and the deepest site may not be connected by a
straight line sections. The statement that, if the fairway location changes due to
the changes in the river bed, then respectively with the middle also moves the
border line is questionable. This principle, according to the professor J.Bojars
has been embedded with Kansas to Missouri precedent, but it can not be



generalized and considered as the rule, rather the exception, as on the Latvian -
Russian (and other neighbours), borders any natural changes do not alter the
demarcated state border line as well as island ownership, unless the neighbours
agree otherwise.

7.3. Methodology of border markers installation on Latvian - Russian border
demarcation and instructions that should be included in Annex were not
corroborated by any demarcation commission act. There is also incorrect
reference to special border markers in relation to lake borders since marking with
special markers are established on the border in exceptional cases, where it is
not possible to mark with standard markers due to terrain characteristics, as well
as historical monuments and natural preservation of the state border sign with
other border signs. Special state border signs should be classified and subdivided
into two groups: Special border markers and special state border signs.

Agreements on the territorial sea border, which is the EU's external border and
exclusive economic zone, have been signed with all neighborouring countries, except
for Lithuania. The method of equidistance i.e. as the line every point of which is
equidistance from the nearest points of the baselines from which the breadth of the
territorial sea of each of the two states is measured or equal distance is not a priority
of maritime borders delimitation since the base line of each state is determined by each
state individually, and, if the base line is formed of straight sections subjectivity
increases since the length straight line is not limited by UNCLOS.

The Parliament should reject the Latvian and Lithuanian sea border project as

inappropriate to Latvian interests. This viewpoint is supported by scientists as prof. J.Bojars,
M.Lejnieks, L.Eglaja and others. Latvian arguments for a fair resolution of the dispute may be
arguments on the historic maritime borders, natural resources and explorations done Latvia in
an earlier time. Taking into consideration the fact that Latvia and Lithuania joined the 1982
UNCLOS such dispute could be resolved by the UN Charter 33 article dispute settlement
means, but until that time there might be a temporary demarcation line and an agreement on the
use of natural resources could be concluded.

9.

10.

In United Nations Convention on the Law of the Sea contains the definition
“contiguous zone” that may not extend beyond 24 nautical miles from the baselines
from which the breadth of the territorial sea is measured”. Unfortunately such
definition is not included regulatory framework of Latvia. It is necessary to include in
law on the state Border of Latvia the term “contiguous zone” in the following
formulation —,, contiguous zone - the waters of the Baltic Sea in the exclusive economic
zone of Latvia within 12 nautical miles from the external border of the territorial sea
where Latvia has the right to excecute the customs, fiscal, immigration and sanitary
controls.

The definition of the continental shelf in the Marine Environment Protection and
Management Law is unclear, as the rights of Latvia over the continental shelf is
applicable to the seabed and subsoil outside the territorial sea border of Latvia,
therefore there have not been any rights of Latvia specified over a part of the
continental shelf beneath the territorial sea. The third article of Marine Environment
Protection and Management Law of Latvia needs to be amended as follows “Latvian
continental shelf is the seabed and subsoil in underwater areas as a natural
continuation of the territory which is situated in Latvian territorial sea and exclusive
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11.

12.

economic zone.” Continental shelf should be regarded as the territory of the EU
resources and legal position of workers being employed and it should not differ from
employees’ stricto senso working in the inland territory of country.
Convention on Facilitation of International Maritime Traffic (FAL) defines the
facilitation of movement of people and cargoes, however according to its main goal it
is in conflict with the Schengen Acquis, which requires enhanced border controls at
the external borders and strengthening of borders status. If an EU Member State
establishes its international legal obligations incompatibility with EU law, it must take
all necessary steps to eliminate the incompatibilities. According to the Court of Justice
of the EC in case Commission v Italy Commission, Case 10/61, [1962] ECR, p.11 in
relations with other FAL convention’s states European Community law is applicable
and such fact should be communicated to the United Nations International Law
Commission on the need for such disclaimer should be introduced in FAL 3.15.
standard as follows: “The authorities, with the exception of the European Union, can
not impose any penalties on the owner of the ship if passenger’s document during
document control is recognized as not valid and the passengers is banned from
entering the country.” This provision would resolve the legal conflict, which led to
many legal precedents, including in Latvia.
The analysis on vessels’ classification shows a significant problem in harmonisation
of maritime law regarding ships’ classification, which adversely affects the
implementation of rights of the sea, especially in the enforcement of legal order during
border control. Under maritime law, in ships’ classification simultaneously different
methodological foundations are used. Broadest classification is in 1974 International
Convention for the Safety of Life at Sea (SOLAS) according to the purpose of ship as
follows — “passenger ship ”, “cargo ship”, “tanker”, “fishing ship ”, according to the
type of technological equipment — “nuclear ship” and according to their age — “new
ship”, “existing vessel”. Above mentioned classification must be supplemented with:
“Warship - a vessel intended for military operations ”’;
“Recreational craft - a cruise ship, recreational vessel or water sports vessel ”;
“Submersible craft (submarine) - vessel designed for underwater exploration and

rescue and military operations. ”;

“Ferry - a vessel for regular transportation of passengers, vehicles and goods

according to published timetable. ”

Schengen Borders Code includes “regular ferry connection” defined as “any ferry

connection between the same two or more ports situated in the territory of the Member States,
not calling at any ports outside the territory of the Member States. Due to the fact that between
the ports can be any watercraft traffic, the term “ferry ” should be replaced with the term “ship ”,
for example, according to Maritime Code of the Republic of Latvia definition as any craft —
engineering technical device, structurally intended for use on water.

13.

190

The regulatory framework on free movement of persons has been included in many
EU primary and legislation acts. Free movement of persons as a balance between
human rights and the harmonization of the regulatory framework the EU's external
border regime must be achieved at such level and coverage to ensure the respect for
human rights and the EU legal order and national security, and international law
enforcement. The Treaty of Lisbon only generally consolidated the regulatory
framework on the free movement of persons. A variety of legal interpretations and risk



14.

of several judicial cases still exist. For decades the phrase “area without internal
borders” was used in the EU regulatory framework”, which creates a false perception
of the possible elimination of national borders, and hence a partial loss of sovereignty.
The definition of the Schengen acquis is incomplete since itt currently is being
understood, and de facto applied as a very wide range of legislation that has not been
formally included in the Council of the European Union Decision of 20 May 1999
(1999/435 / EC) concerning the definition of the Schengen acquis and which, together
with the Schengen Agreement and the Schengen Convention includes not less than 79
regulatory enactments - regulations, decisions, declarations and directives.

The Schengen acquis does not formally incorporate case law, however it should be

incorporated into the content of the Schengen acquis. Legal scholars (J.Bojars, D.Elberts,
D.R.Harabo Kolomera) refer the case law to the primary law of the European Union as a
mandatory part of it. The following groups of legal framework should be included in the
primary law of the European Union:

15.

16.

1)  founding and accession agreements;

2)  general principles of law;

3)  customary law;

4)  case law

5)  Schengen Agreement and Schengen Convention

6) International conventions concerning the Member States of the Schengen
Convention in the field of border crossing of persons and in the field of state
borders.

In order to prevent conflicts between international law and national laws there is

European Convention on Information on Foreign Law 1968. An important step in

conflict resolution is the unification of the concepts and terminology of the Schengen

Acquis regulatory framework. It is necessary to start with basic concepts and perform

common terminology harmonization as follows:

- “Competence - complex condition the official’s professional qualifications,
experience, attitudes and implemented powers that guarantees efficient
implementation of public administration institution’s functions in accordance
with the requirements of regulatory framework.

- Public order - constant and precise execution of community’s obligations set in
regulatory framework applicable to all persons;

- Integrated management of external borders - coordinated implementation of
border control and immigration control measures according to common
standards of the EU's external borders in all Member States of the Schengen
Convention;

- Risk Analysis — a criminological analysis of national border security, illegal
immigration and public order risks’ identification and development of
recommendations for the effective operation of the competent authorities. ”

The definitions in Schengen acquis as “border control ”, “border checks”, “persons

control”, “checks” have not been harmonized in EU and national regulatory

framework of Member States. The definition “border checks” in Schengen Borders

Code, is similar in the meaning to the Schengen Convention’s definition “border

control”. However, the Schengen Borders Code, in contrast to the Schengen

Convention, within the definition “border control”, includes two separate, but closely

’
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related definitions, “border checks” and “border surveillance”. This leads to non-
systemic attempt to supplement the content with border law enforcement agencies
operating methods and tactics content, generally determining how, and by what
methods, border control should be performed, which generally should be referred to
the main part of the border regime - the procedure by which persons, vehicles,
belongings and goods cross the border. Amendments in the Law on State Border
should me made by replacing the term “checks” with the term “border checks” in
accordance with the Schengen Borders Code and the term “border surveillance” —
surveillance between border crossing points and the surveillance of border crossing
points after the opening hours, in order to prevent persons from circumventing border
checks, as well as ensuring the regime of border and border areas” should also be
introduced there.
Schengen Borders Code (2016) and the Visa Code (2009) are the first codes of such
kind in legislative history the EU which includes summarized and consolidated
persons crossing rules and includes a significant part of the framework of the Schengen
Acquis. A number of EU recommendations, such as the Schengen Catalogue, legal
force gains its legally binding nature application during the Schengen evaluation
process, which shows a legally binding and specific need for the development of the
regulatory framework in greatly extended operating conditions of the Schengen area:
17.1. There is no such concept as “foreigner ”, in Schengen Borders Code, instead the
term “third country nationals” is being used. Furthermore, the “third country”
concept definition is not included in the Code, but the definition “third-country
national means any person who is not a Union citizen within the meaning of
Article 17(1) of the Treaty ” hence a third country is any country which is not an
EU Member State. Within Schengen Convention “third country” is defined as
any country that is not a “Party” (non-Schengen country). In Citizenship Law
and Immigration Law of Latvia definition “foreigner” (emphasised by prof
J.Bojars) is incomplete and legally unsatisfactory. Immigration Law the term
“foreigner” (such term not included in international law) should be replaced
with the term “alien - a person who is not a Latvian citizen, Latvian non-citizen,
national of the EU, the European Economic Area and the Schengen Member
State, national, stateless person or refugee in one of the these countries”. It is
necessary to exclude from the Citizenship Law, the term “foreigner” and from
the Immigration Law, the term “citizen of the Union - a foreigner who holds a
citizenship of a Member State of the European Union, the European Economic
Area or Swiss Confederation” as inconsistent with the concept of EU citizenship.
17.2. Schengen Borders Code provisions relating to border areas, especially to the
internal borders are rather vague and contradictory. Its Article 20 defines that
Internal borders may be crossed at any point without a border check on persons,
irrespective of their nationality, being carried out. In contrast, Article 21 defines
that The abolition of border control (hence the border checks) at internal
borders shall not affect the exercise of police powers by the competent
authorities of the Member States under national law, insofar as the exercise of
those powers does not have an effect equivalent to border checks. While the
Schengen Convention states that abolition of persons’ controls at internal
borders shall not affect the obligation to hold, carry and produce national law



18.

19.

20.

permits and documents provided. Thus, to control the observation of such
provision there is a need for appropriate regulatory framework which can be
effectively implemented in the border areas. The width of such border areas
could be set up to 15 km and its regime could be determined by each Member
State.

Border surveillance at any borders should have such regime arrangements that would
result from the border regime, bilateral agreements with neighbouring countries, and
would be introduced in Schengen Acquis as a specific provision of the Schengen
Convention to member states’ rights to determine the regime of border areas, which
do not restrict the rights of law-abiding persons in EU internal border crossing.
Strengthening of the status The European Union's external borders includes
“compensatory measures”, which also include the improvement of the legal
framework and additional legal system to measures of law enforcement near internal
borders. Deterioration of legal order near internal borders is confirmed not only by
increasing number of violations detected during temporary renewal periods of border
checks, but also in everyday life. The legislature did not intend any of the border land
regime conditions in terms of the internal borders. Such conditions were referred only
to external borders where the control of external borders and border zone regime
maintenance is very difficult and decreases border security. The abolition of border
land regime at internal borders has led to regular demolitions of border markers, not
only on internal borders, but sometimes also on the external borders where regular
border control is performed thus negatively affecting the country's image and
reputation.

The existence of border control authorities and certain public authorities is based on a

very broad and specific volume of policing roles related to guarding of the EU external

borders mostly due to high ratio of tasks on land borders. Ensuring the inviolability of
the state border and prevention of illegal migration is essential function of law
enforcement institutions, which includes:

- activities that focus on the protection of objects and values that are set by the
regulatory framework (based on rules), as well as related to national border,
national security, public safety, persons’ safety, human rights and freedoms,

- implementation of legal measures which are entirely based on legal and
regulatory basis, or the legitimacy of the principle derived from the principle of
legality and rule of law in priority;

- legal procedural (administrative, criminal and civil) law enforcement
procedures for implementation of the national mandate.

The number of the statutory powers (tasks, rights and responsibilities) of the State

Border Guard of Latvia has doubled since 1999, thus evidencing a dramatic expansion

of the State Border Guard’s jurisdiction. There is a need to organize systematically law

enforcement officials’ general duties regulation in accordance with the UN Resolution
of 17 December 1979 Nr.34/169 “on law enforcement officers Code of Conduct”, the

Council of Europe Declaration on the Police, the Council of Europe Committee of

Ministers on June 3, 1982, comments on 690" resolution “Declaration on the Police”

and the September 19", 2001, 10th recommendation “The European Code of Police

Ethics”. Moreover, the application of the principles of law are obligatory requirements

for officials which are determined by the currently defined rules as mandatory. The
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regulatory framework on, firearms, special devices, service animals and the use of
physical force which is separate for each law enforcement institution in a special
regulatory framework should be consolidated into a single legislative act in accordance
with the UN Basic Principles on the Use of Force and Firearms by Law Enforcement
Officials.
From 11 principles set out in the Administrative Procedure Act's general principles of
law, set out in the State Administration statutory principles on public administration,
only four principles are partly defined by law on State Border Guard: Private rights
observation principle, the principle of equality, the rule of law, the principle of
legality. Therefore, in addition to the national border inviolability and principles of
irrevocability in Latvian State Border law Section 8, “Border Security” such state
border security principles should be included that should apply to any government
authority, to any natural or legal persons i.e.: ensuring national and international
security, respect for the sovereignty of other countries, international equality,
territorial integrity and the integrity of the preservation of peace, peaceful co-
existence and settlement of border incidents, non-discrimination and equity, human
rights and fundamental freedoms, the promotion and observance of humanity,
international cooperation and non-interference in the internal affairs of neighbouring
countries, integrity and good faith (pacta sunt servanda). Furthermore, the Border
Guard Law should include special operating principles for border guar officials:
- independence from political parties and public organizations;
- integrity and uninterruptible performance of the State Border Guard units’
operating system;
- transparency of State Border Guard assistance providing to public;
- personal data protection;
- rational use of resources of the State Border Guard and the use of efficient
operational methods and its operational eficiency.
Cooperation with the local inhabitants of border areas particularly in border
surveillance related issues has extremely important role. Regulatory framework that
would facilitate such co-operation is limited to certain episodic operational activities.
Thus it requires specific staff members for the State Border Guard (border guards’
assistants) who are not included in the regular staff but work by analogy with the police
officer’s assistant. Such assistant would have the lowest rights (perhaps limited) and
would receive remuneration for the work at hourly rates.
In relation to airspace and air border regulatory framework of the Republic of Latvia:
23.1. The reference of airspace regime only to border areas is not sufficient, because
the border is set just 30 km from the border, and only along the external land
borders. Thus, the condition the state border regime — “the procedure for aircraft
crossing the state border in air space” should be, and defined as follows:
“Procedures by which aircrafts cross the state border in airspace and reside in
airspace in compliance with the general principles of international air law and
ICAO (International Civil Aviation Organization) Convention, Annex 9,” but in
the law “On Aviation” the concept of “The airspace of the Republic of Latvia -
airspace above the State Border of Latvia is airspace surrounded by land,
including islands, internal waters and territorial sea”” should be included.
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The lack of systematization in EU external borders regulatory framework in
relation to the use of biometrics in person’s border crossing documents has led
to unacceptable application of diversity in use of biometry even in Schengen
countries which in terms of cooperation reflected negatively on the border
checks and procedures applied to standardization of technical equipment.
Although the ICAO Convention does not provide definition of biometry, the
content of the use of biometrics is more universally and specifically defined in
comparison to the EU regulatory framework. The author offers the following
definition of biometry, “biometric data — individual, person-specific
physiological and anthropometric characteristics on which information is stored
in digital format in identification and other documents, as well as in data
carriers for further use in law enforcement activities. ”

In relation to EU external border crossings in the court practice of Latvia the
problem arised in connection with the Immigration Law, Article 4, second
paragraph, the first rule “valid visa in valid travel document”, which was
included in the Immigration Law of 2010, as amended on April 22, to address
the high rate of legal collisions due to the liability of carriers for transportation
of passengers with not valid travel documents. This problem is still not resolved,
although the number of cases in the courts has decreased slightly. For complete
solution of this problem there should be a clear and complete definition of what
a valid travel document (s) is in ICAO Convention, or at least in the Schengen
acquis. Reasons of transportation of persons without valid travel documents at
air border crossing points is caused by limited time for passengers’ check-in
procedures and border checks.

The EU had offered proposals to strengthen the Schengen evaluation mechanism and
establish a mechanism for coordinated control reintroduction at internal borders in
exceptional circumstances by amending the Schengen Borders Code. However these
suggestions have been handled rather narrowly without complex approach to the
reform of the Schengen acquis, and without regard to the Schengen obligations with
third countries in the field of emergency situations:

24.1.

The definition of emergency situations has been established in the EU and
Latvian bilateral agreements with neighbouring countries, in national regulatory
framework of the National Security Law, the Law on State of Emergency, the
Civil Protection Law, Forest Law, the Law on Veterinary Medicine, as well as a
number of Cabinet regulations, however it has not been used in the Constitution
of Latvia. Veterinary Law Article 31 states that if there is a danger that the
epizootic disease can spread further in Latvia or in neighbouring countries, the
Cabinet of Ministers instructs the State Border Guard to temporarily restrict or
suspend traffic across national borders, which is also a bilateral arrangement
with the neighbouring countries, however such provision is not set in Schengen
acquis. Definition of emergency situation should be included in Schengen
acquis, for example, in the Schengen Borders Code as a universal standard.
There is no external regulatory framework that would define emergency
situations within state border security and immigration control or in the vicinity
of the border. The concept of emergency situations should be included and
classified in the Schengen acquis, since emergency situation may not only affect

195



196

24.2.

law enforcement but also other subjects’ interests and competences, and they
often have cross-border nature. The author offers the following definition of the
concept of an emergency, “Emergency situation in the field of border security is
any dangerous, sudden situation on the border or in the vicinity, as well as within
the country, which is a reasonable basis to believe that there has been, is being
or will be carried out a criminal activity and / or a disaster may occur, which
may cause a significant risk to the system border guarding and the border
security, may provoke spontaneous and uncontrolled human migration, pose a
direct physical threat to people and to prevent such situation restrictive rights
are required with multi-institutional participation”. Taking into consideration
the diversity of possible emergency situations it is necessary to systematize
possible emergency situations by fields in one legal act, such as the draft law
“On emergency situation and state of exception” in two basic types: emergency
situations in relation to disaster relief and emergency situations in relation
judicial order. Both could be systematized in detail i.e. the competent authority
shall determine tasks, action, management, cooperation mechanisms as well as
support measures.
According to the National Security Law, Article 22, third paragraph of
emergency situation is announced in cases of natural disasters or accidents,
epidemics, epizootics, epiphytoties, public disorder, terrorism and armed
conflict in cases where significant risk to the public, the environment or
economic security. In this case it is necessary to make amendments to the above
mentioned article by excluding the fragment that emergency situation can be
announced in the event of armed conflict, since in accordance with the National
Security Law, Article 22, fourth paragraph of Article 62 of the Constitution of
Latvia “On State of Emergency” armed conflict is related to military activities
or military conflict when there is a regulatory framework on emergency
situation. In order to achieve a uniform interpretation of the definitions of the
invasion and military activities, it is necessary to have appropriate classification
of these concepts, including them in EU law or in the National Security Law as
follows:

- “Armed attack on the country” — the usage of one or more armed forces
against another state in contrary to the UN Charter, which calls for
individual or collective defence and in the context of international law is
considered as an act of aggression;

- Armed invasion in country - planned and prepared military action from
the neighbour or the side of neighbouring country with intent to violate
sovereignty, exacerbate the situation on the border, and cause armed
conflict;

- Armed conflict - international conflict resolution with the use of armed
force, or warfare in a narrow sense, which may take the form of armed
clashes on the border and the border area by violation of the state border
regime and other national sovereignty, or the ethnic, religious and other
conflict resolution by use of armed forces that does not result in war
without a formal declaration of war;



Invasion in the country - targeted invasion of one or more non-military
formations or forces in a foreign land, air or water in the territory without
its consent, as well as violation of the state border by invading another
country's territory for political purposes;

Border conflict - an open clash between neighbouring groups of persons
or institutions on national borders, national sovereignty and national
borders inviolability violation that threatens to escalate into armed
conflict or war and its resolution is in the competence of border delegates;
Border incident - an accident, associated with one or other of the
neighbouring residents, authorities illegal activities contrary to the state
border regime and are being investigated unilaterally or bilaterally on the
scene of border incidents, by participation of both parties’ border
delegates and other representatives, processing respective documentation,
estimating material damages and by providing apologies to the other party
by diplomatic or other means.”
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KOPSAVILKUMS

Valsts robezas noteikSanu starp valstim ietekmé politiskie apstakli, ekonomiskas
intereses, savstarp&jas attiecibas, starptautiskais stavoklis, tradicijas un parazas, bet valsts
robezas noteikSanu daba — arT geografiskas Ipatnibas. Jédziens ,,valsts robeza” ienem vienu no
centralajam vietam starptautiskajas tiesibas un sastav no diviem savstarp&ji saistitiem
jédzieniem ,,valsts” un ,,robeza”.

Valsts teritoriju norobezo sauszemes, idens un gaisa robezas. Valstis, nosakot valstu
robezas, gan robezligumos, gan nacionalaja normativaja regulé§juma valsts robezas jédziena
ieklauj savas jurisdikcijas izplatibu telpa — zemes un tidens dzil€s tehnisko iesp&ju dziluma un
gaisa telpa lidz kosmosa robezai 100 km augstuma virs juras Iimena, ka to 20.gs. beigas atzina
Starptautiska aeronavigacijas federacija, kaut gan zinatniskie pétifjumi 2009.gada apliecinaja,
ka kosmoss (fiziska robeza) sakas 118 km augstuma virs jiiras [imena.

Valsts parvaldes, it seviSki tiesibsargajoso iestazu, darbiba nepiecieSama konkréta
valsts teritorijas izpratne, nemot veéra valsts teritorijas dazado suverenitates diferenciaciju jiiras
teritorijas un gaisa telpa, kas izriet no misdienu starptautiskajam un Eiropas Savienibas
tiesibam un kas nebiitu pretruna ar Satversmes 3.panta visparigak noteikto Latvijas valsts
teritorijas jégu. Termins ,,valsts teritorija” biezi sastopams starptautiskaja, ES un nacionalaja
normativaja reguléjuma, t.sk. Nacionalo Brunoto speku likuma, Latvijas Republikas valsts
robezas likuma, likuma ,,Par aviaciju” u.c. Latvijas teritorija ir Latvijas Republikas valsts
robezas ieskauta sauszeme, zemes dziles, iek§€jie tideni, teritoriala jiira un gaisa telpa virs tiem
100 km augstuma virs jiiras limena. Saja telpa Latvijas Republika ir suveréna un izplata savu
jurisdikciju saskana ar starptautiskajiem un nacionalajiem tiesibu aktiem. Savas teritorijas
robezas (juras teritorijas — ari arpus teritorialas juras) valsts isteno savu teritorialo virsvadibu,
kas ir viens no svarigakajiem suverenitates elementiem.

Latvijas normativaja regulé§juma sastopami divi valsts robezas droSibas pamatprincipi:
valsts robezas neaizskaramiba un valsts robezas negrozamiba, kas nav skaidri definéti. Valsts
robeZas negrozamibas princips, kas strukturali izriet no suverenitates jédziena, péc savas
kompleksas dabas nosaka gan valsts teritorijas integritati, gan suverenitati to savstarp&ja
tiesiskaja saikn€ un ieklauj tris svarigus nosacijumus: valsts robezas atziSanu uz starptautisko
tiesibu pamata; atteikSanos no jebkadas pretendéSanas uz citam teritorijam ka tagadng, ta ar1
nakotng; atteikSanos no jebkadiem citu valstu valsts robezas apdraud&jumiem, pielietojot speku
un draudus. Valsts robezas vienpus€jiem grozijumiem nav pamata starptautiskajas tiesibas, ka
tas atziméts vairakos tiesibu zinatnieku darbos. Valstu robezas, kas izveidotas, parkapjot
starptautiskas tiesibas, netiek aizsargatas ar robeZu negrozamibas principu, ka tas izriet no
1978.gada Vines konvencijas par valstu parmantojamibu attieciba uz starptautiskajiem
ligumiem 11.panta jégas.

Valsts robezas drosibas pamata ir valsts robezas un pierobezas teritoriju rezimu
savstarpgji ciesSi saistitu noteikumu sist€éma, kas valsts robezas rezima skar vismaz divu
kaiminvalstu jurisdikciju. Kop$ neatkaribas atjaunoSanas Latvijai ne ar vienu kaiminvalsti,
iznemot ar Baltkrievijas Republiku, nebija un vél joprojam nav noslégti valsts robezas reZima
ligumi. Valsts robezas reZima saturs ir japapildina ar vairakiem valsts robezas reZima
noteikumiem un normam, kas jaieklauj divpus€jos ligumos par valsts robeZas reZimu ar katru
Latvijas kaiminvalsti:

- kaiminvalstu kopeéja kartiba, kada personas un mantas Skérso valsts robezu,
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valsts robeza norobezo valsts teritoriju no citam teritorijam un bridina citus
starptautisko tiesibu subjektus par vienas valsts jurisdikcijas beigsanos un citas
valsts vai teritorijas ar citu tiesisko reZimu jurisdikcijas saksanos;

valsts robezas starptautiska noteiksana un atziSana starptautiski izstradata
tiesiska procedira divos savstarpéji tiesi saistitos procesos - delimitacija un
demarkacija,

valsts robezas uzturéSana, ar ko jasaprot kartiba, kadd, veicot starptautisko
sadarbibu, nodrosina atbilstosi noslegtajiem starptautiskajiem ligumiem
noteiktas un demarketas valsts robezas saglabasanu, ka ari robezzimju un citu
nostiprinajuma bitvju vai elementu saglabasanu un atbilstibu ligumsaistibam;
robezincidentu miermiligas atrisindasanas kartiba, kas balstas uz starptautisko
tiesibu principiem, savstarpéju cienu, atbildibu un lidztiesibu.

Valsts robezas rezZima ligumu sagatavosana pamatjédzienu delimitdcija, demarkdacija,
redemarkacija un rektifikdcija saturam un interpretacijai ir svariga loma valsts robezas
noteikSana un turpmak - rezZima nodroSinaSana, kas Latvijas Republikas valsts robezas likuma
nav defin&ti, bet kura butu jaieklauj $ada terminologija:

,,delimitdcija - valsts robezZas detalizéts apraksts robezligumd un precizs valsts
robezas linijas apzimejums specialas topogrdafiskas kartes, kuras ir robezliguma
pielikuma;

demarkacija - preciza valsts robeZas noteiksana un iezimésana daba ar
robezzimem, pamatojoties uz delimitacijas ligumiem un to pielikumos esosam
topografiskajam kartém, kuras ir ieziméta valsts robezas linija, un valsts robezas
linijas atraSanas daba tekstudalu aprakstu;

demarkacijas linija - linija divu vai vairaku valstu apstridama teritorija
teritorialo stridu, miera saglabasanas un militaro konfliktu novérsanas
gadijumos lidz robezliguma slégsanai par pastavigu valsts robeZu,
redemarkacija - valsts robeZas demarkacijas atjaunosSana ar robezzimém,
pamatojoties uz ieprieks noslégtajiem divpuséjiem ligumiem: valsts robeZas
linijas  aprakstu, topogrdfiskajam  kartém, robeZzimju  protokoliem,
redemarkacijas nosacijumu un kartibas normativo reguléjumu;

rektifikacija - nenozimiga valsts robezas linijas grozisana vai precizésana, kas
saistita ar nepieciesamibu tas novirzei apvidii no stavokla, kads ieprieks bija
noteikts robezliguma, sakara ar vienas vai abu kaiminvalstu ekonomiskajam un
citam interesem, pieméram, jaunu robezskérsoSanas vietu, tunelu,
hidroelektrostaciju, tiltu un citu biivju celtniecibu uz valsts robezas vai tds
tuvumad.

Pasreiz€ja valsts robezas demarkacijas normativaja reguléjuma ar Krievijas Federaciju
ir vairakas neprecizitates:

robeZas pa upém parasti tiek noteiktas vai nu pa talvegu, vai pa galvena kugu
cela vidu (farvateru), kas no prakses viedokla biitu janem veéra, lai arl
galvenokart attiecas uz kugojamam up&m;

farvatera un talvega pielidzinasana dzilakajam kugojamam vietam nav preciza,
jo kugu cel§ ne vienmér var iet pa lielako dzilumu savienojuma linijam, ka ari
dzilakas vietas var ar1 nebiit savienotas ar taisnu Itniju posmiem. Apgalvojums -
ja farvatera vieta mainas, mainoties upes gultnei, tad attiecigi Iidz ar talvega vidu
parvietojas arl robezas linija, ir ap$aubams. Sis princips, ka apgalvo prof.
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J.Bojars, nostiprinats ar Kanzasa pret Misiiri precedentu, tacu tas nevar but
visparinats un uzskatits par normu, drizak izn€mumu, jo attieciba uz Latvijas -
Krievijas (arT citu kaiminvalstu) valsts robezu jebkuras dabiskas izmainas
nemaina daba demark&to valsts robezas liniju, ka ar1 salu piederibu, ja vien
kaiminvalstis nevienojas citadi,

Sakara ar to, ka robezstabs satur valsts simboliku, robezzimes jaapstiprina ar Ministru
kabineta noteikumiem, paredzot gan izmé&ru precizé$anu, gan jaunako tehnologiju izmantoSanu,
izgatavojot robezstabus no viegla un izturiga materiala ar iemontetu valsts simboliku. Paslaik
valsts robeza ar Krieviju tiek demarketa ar robezstabiem, kas izgatavoti no plastikata, tacu to
forma, izméri un izskats nav apstiprinats attieciga limena normativaja regul&juma.

Ar visam kaiminvalstim, iznemot Lietuvas Republiku, ir noslégti ligumi par
teritorialas jras robezam, kas ir Eiropas Savienibas ar&ja robeza, un Ekskluzivo ekonomisko
zonu. Vienadu attalumu metodes izmantoSana nav prioritara juras robezas noteikSana starp
valstim, ka to nosaka Jiiras tiesibu konvencija. Latvijas Republikas argumenti taisnigam strida
risindjumam par jiiras robeZu ar Lietuvas Republiku var€tu but argumenti par vesturiskajam
juras robezam, dabas resursu apgiiSanas un izpétes darbiem, kurus Latvija veica agraka laika.
Nemot véra, ka gan Latvija, gan Lietuva ir pievienojusas 1982.gada Jiiras tiesibu konvencijai
strida risinasanai varétu izmantot kadu no ANO Statiitu 33.panta noteiktajiem stridu izskirSanas
lidzekliem, bet [idz tam laikam var noteikt pagaidu demarkacijas liniju un noslégt vienoSanos
par dabas resursu izmantosanu.

Jiras tiesibu konvencija ka atsevisks tiesisks institiits ir paredzeta ,,piegulosa zona”
l1dz 24 juras jidzém no bazes linijas, no kuras tiek mérits teritorialas juras platums, bet ta nav
paredz€ta un nav noteikta Latvijas normativaja reguléjuma. Latvijas Republikas valsts robezas
likuma 1.panta nepiecieSams ieklaut terminu ,, piegulosa zona” — Baltijas jiiras uideni Latvijas
Ekskluzivaja ekonomiskaja zond 12 jiras jidzu platumd no teritorialds jiras aréjas robezas,
kura Latvijai ir tiesibas veikt muitas, finansu, imigracijas un sanitaro kontroli”.

Kontinentala Selfa defingjums Juras vides aizsardzibas un parvaldibas likuma ir
neprecizs, jo Latvijas tiesibas uz kontinentalo Selfu tiek attiecinatas uz to jiras dibenu un zemes
dzilem, kas atrodas arpus Latvijas teritorialas juras robezam, un lidz ar to netiek noteiktas
Latvijas tiesibas uz kontinentala Selfa dalu zem teritorialas juras. Juras vides aizsardzibas un
parvaldibas likuma 3.panta pirmo dalu nepiecieSams izteikt $adi: ,, Latvijas kontinentalais Selfs
ir juras dibena virsma un dziles zemiidens rajonos, kas ir Latvijas sauszemes teritorijas
dabiskais turpindjums un atrodas Latvijas teritorialas jiiras un ekskluzivas ekonomiskas zonas
robezas”. Kontinentalais Selfs jauzskata par ES teritoriju, bet ta resursu izmanto$ana un
nodarbinato darba némgju tiesiskaja stavokli nevar atskirties no valsts teritorija Stricto sensu
stradajoso stavokla.

Konvencija par juras satiksmes atvieglosanu (FAL), kura nosaka personu un kravu
parvieto$anas formalitadu atvieglojumus, p&c savas galvenas idejas faktiski disoné ar Sengenas
acquis, kas pieprasa pastiprinatus robezkontroles pasakumus uz aréjam robezam un $o robezu
statusa nostiprinasanu. Ja Eiropas Savienibas dalibvalsts konstateé savu starptautiski tiesisko
saistibu nesaderibu ar Eiropas Savienibas tiesibu normam, tai javeic viss nepiecieSamais, lai
nesaderibu noverstu.

Kugosanas lidzeklu klasifikaciju analize liecina par bitisku jiras tiesibu
harmonizacijas problému kugu klasifikacija, kas negativi ietekmg jiiras tiesibu istenos$anu, it
pasi tiesiskas kartibas uzturéSana veicot robezkontroli. Plasaka klasifikacija ir 1974.gada
Starptautiskaja konvencija par cilvéka dzivibas aizsardzibu uz jaras (SOLAS): péc kugu
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piclietoSanas mérka — ,, pasazieru kugis”, , kravas kugis”, ,, tankkugis”, , zvejas kugis”, p&c
tehnologisko iekartu veida - ,, atomkugis ” un péc to vecuma - ,, jauns kugis”, ,, esoss kugis”. So
klasifikaciju biitu japapildina ar:
- . karakugis — kugis, kas paredzeéts militarajam darbibam”;
- ,atpitas kugis — kruiza kugis, izklaides kugis vai udenssporta kugoSanas
lidzeklis ”;
- ,,zemiidens kugis (zemuidene) — kugis, kas paredzets zemiidens izpeétes, glabsanas
un militarajam darbibam”.
- Ljiras pramis — kugis regularai pasazieru, transportlidzeklu un kravu
parvadasanai ar publiskotiem kustibas sarakstiem”.

Brivas personu parvietoSanas normativais regul&jums ir ieklauts daudzos Eiropas
Savienibas primarajos un sekundarajos normativajos aktos. Brivas personu parvietosanas ka
nozimigas cilvéktiesibu jomas normativa regul€juma harmonizacija un Iidzsvarojums ar
Eiropas Savienibas argjas robezas rezima normativo regul§jumu ir japanak tada Itment un
aptvéruma, kas nodroSinatu gan cilvektiesibu ievéroSanu, gan Eiropas Savienibas dalibvalstu
tiesisko kartibu un dro§ibu, gan starptautisko tiesibu ievéroSanu. VEl joprojam saglabajies
dazadu interpretaciju un juridisko kazusu risks, pieméram, vairaku desmitu gadu laika Eiropas
Savienibas normativaja reguléjuma lietota fraze “telpa bez iekséjam robezam”, kas rada
maldigus uzskatus par valstu robezu iesp&jamo likvidéSanu un Iidz ar to suverenitates dalgju
zaudéSanu.

Sengenas acquis jedziena defingjums ir nepilnigs, jo jau tagad ar $o jédzienu saprot un
praksé de facto lieto loti plasu normativo aktu klastu, kuri formali nav ieklauti Eiropas
Savienibas Padomes 1999.gada 20.maija lémuma (1999/435/EK) par Sengenas acquis
definiciju saraksta un kura lidz ar Sengenas ligumu un Sengenas konvenciju ietilpst ne mazak
ka 100 normativie akti - regulas, Iémumi, deklaracijas, direktivas. gengenas acquis formali nav
ieklauta tiesu prakse, bet ta bitu ieklaujama Sengenas acquis satura.

Sengenas robezu kodekss (2006) un Vizu kodekss (2009) ir pirmie Eiropas Savienibas
tiesibu vesturé tada veida kodificétie normativie akti, kuros konsolidéta veida ir apkopoti
personu robezskérsosanas noteikumi un ieklauta nozimiga Sengenas acquis regulgjuma dala.
Vairaku Eiropas Savienibas ieteikumtiesibu, pieméram, Sengenas Kataloga juridiskais speks
iegiist tiesiski saisto$u raksturu pieméro$anas un Sengenas novértésanas procesa, kas liecina
par juridiski saisto$a un konkréta normativa regul&juma izstrades nepiecieSamibu ievérojami
paplainatas Sengenas zonas darbibas apstak]os.

Sengenas robezu kodeksa normas attieciba uz pierobezas teritorijam, it ipasi pie
iekS€jam robezam, ir neskaidras un pretrunigas. Ta 20.pants nosaka, ka ieks€jas robezas var
Skérsot jebkura vieta un personam neatkarigi no vinu valstspiederibas nepieméro
robezparbaudes. Savukart 21.pants nosaka, ka robezkontroles (tatad ari robezuzraudzibas)
atcelSana pie iekS€jam robeZzam neietekmé kompetento iestaZzu pilnvaras saskana ar attiecigas
valsts tiesibu aktiem, ja vien pilnvaru istenoSana nav lidzveértiga robeZparbaudeém, kur
lidzvertiguma kritériji nav skaidri noteikti. Savukart Sengenas konvencija nosaka, ka personu
kontroles atcelSana pie iekS€jam robezam neietekm& pienakumu tur€t, n€sat un uzradit
dalibvalstu tiesibu aktos paredzetas atlaujas un dokumentus. Tapeéc §is normas izpildes
kontrolei nepiecieSams attiecigs tiesisks regul&jums, kas efektivak var tikt istenots tieSi
pierobeZas teritorijas, kuras platumu Iidz 15 km un rezimu dalibvalstis varétu noteikt patstavigi.
Savukart Sengenas robezu kodeksa 22.panta norma ,,dalibvalstis likvidé visus Skérslus
netraucétam satiksmes pliismam autocelu robezskérsosanas vietdas pie ieksejam robezam”™
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jaizsaka sadi: ,, dalibvalstis, izvertejot sabiedriskas drostbas un citus apdraudéjumus, var
likvidet skérslus netraucétam satiksmes pliusmam autocelu robezskérsosanas vietds pie
ieksejam robezam”, jo 21.pants tomer pielauj nesistematiskas parbaudes pie iek$€jam robezam.

Robezuzraudzibai pie jebkuram robezam biitu nepiecieSami tadi reZima noteikumi, kas
izrietétu no divpusgjiem valsts robezas reZima ligumiem ar kaiminvalstim. Sengenas acquis
biitu jaieklauj konkréta norma par Sengenas konvencijas dalibvalstu tiesibam noteikt tadus
pierobezas teritoriju rezimus, kas papildus neierobezo likumpaklausigu personu tiesibas
Eiropas Savienibas iek$€jo robezu robezskersoSana. Eiropas Savieniba ar€jas robezas statusa
nostiprinasana paredz ,.kompens&josa mehanisma” izveidi, kas ieklauj arT tiesiska reguléjuma
pilnveidi un papildus tiesiskas kartibas pasakumus iek$&jo robezu tuvuma. Tiesiskas kartibas
pasliktinasanos ieks$€jo robezu tuvuma apliecina ne tikai pieaugosais likumparkapumu skaits
robezparbauzu atjaunoSanas periodos, bet ari ikdiena. Latvija likumdevejs nav paredzgjis
nekadus robezas joslas rezima noteikumus attieciba uz iek$€jam robezam, attiecinot tos tikai uz
argjam robezam, kas apgriitina robezas un robezas joslas uzturéSanu un neveicina iek$gjas
robezas droSibu. Valsts robezas joslas reZima atcelSana pie iek$€jam robezam veicindja
robezzimju regularu demol&Sanu ne tikai uz iek§€jam, bet dazreiz pat uz argjam robezam, kur
ir regulara robezkontrole. Tas negativi ietekm& valsts t€lu un autoritati. Par Sadiem
likumparkapumiem paredzéta atbildiba Latvijas Administrativo parkapumu kodeksa 194.2
panta (naudas sods). Nemot véra to, ka robezzimes var biit ne tikai robezstabi, $1 norma
japrecizg€, nosakot atbildibu nevis par ,, robezstaba”, bet gan par ,, valsts robezas robezzimes”
bojasanu, tapat ka citu valsts simbolu bojasanu vai zaimoSanu, kur par zaimoSanu bitu
jauzskata ne tikai norausana, sapl€Sana, salauSana un iznicinasana, ka noteikts Kriminallikuma,
bet ar1,, valsts simbolu apganisana, rupji aizskarot valsts telu un cienu”, un, nemot véra to, ka
robezzimes parasti satur valsts simboliku (gerboni un valsts karoga fragmentu), atbildiba btitu
nosakama Kriminallikuma 93.panta lidzvértigi atbildibai par valsts simbolu Latvijas valsts
gerbona karoga un himnas zaimosanu.

Valsts robezas parkapumu skaits uz Eiropas Savienibas ar€jas robezas Latvija palielinas.
Tapéc arvien aktualaka ir nepiecieSamiba péc stigrakas atbildibas par Eiropas Savienibas argjas
robezas reZima parkapumiem. Valsts robezas reZims ir noskirams no pierobeZas teritoriju
reZimiem. Valsts teritorija tas robezas ir neatpemams valsts suverenitates nosacijums un valsts
robezas droSiba ir valsts droSibas pamata. Lidz ar to valsts robezas parkapumi lielakoties ir
attiecinami uz kriminalparkapumiem pret valsti, bet ne pret parvaldibas kartibu.

Robezkontroles institiiciju ka atsevisku valsts parvaldes iestazu pastavéSana balstas uz
visai plasu un specifisku policejisku uzdevumu apjomu tajas Eiropas Savienibas dalibvalstis,
kuras ir sauszemes ar€jas robezas un galvenokart ar€jo sauszemes robezu robezkontroles
uzdevumu liela ipatsvara dél. Valsts robezas neaizskaramibas nodroSinasana un nelegalas
imigracijas noverSana péc biitibas ir tiesibaizsardzibas funkcija, kas ietver darbibas, kas verstas
uz to objektu un veértibu aizsardzibu, juridiskas iedarbibas pasakumus, tiesiski procesualo
(administrativo, kriminaltiesisko un civiltiesisko) kartibu tiesibaizsardzibas pasakumu
istenoSana, profesionalo valsts institiiciju specialu pilnvarojumu.

Robezsardzes likuma noteikto pilnvaru (uzdevumi, tiesibas un pienakumi) skaits kops
1999.gada ir palielinajies vairak neka divas reizes, kas liecina par Valsts robezsardzes
kompetences krasu paplaSinasanos. Tiesibu principu pielietoSana amatpersonu darbiba ir
obligata, kas arT nosaka vairaku paSreiz defin€to amatpersonu tiesibu obligato raksturu.
Savukart Saujamieroc€u, specialo lidzeklu, dienesta dzivnieku un fiziska speka pielietoSanas
normativais regul€jums, kas lielakoties atkartojas vairaku Latvijas tiesibsargajoSo iestazu
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specialaja normativaja reguléjuma, ir jakonsolidé viena normativaja akta atbilstosi ANO
pamatprincipiem speka un SaujamieroCu pielietoSana tiesibsargajoSo amatpersonu darba un
citam starptautiskajam reguléjumam cilvéktiesibu joma.

Tiesu prakse liecina par tiesibu principu pielietoSanas problematiku tiesibsargajoso
iestazu, t.sk. Valsts robezsardzes darbiba. Nemot véra Valsts robezsardzes darbibas funkcijas
un specifiku, Robezsardzes likuma 3.panta jaieklauj Valsts robezsardzes ipaSie iestades
darbibas principi: neatkariba no politisko partiju un sabiedrisko organizaciju darbibas, Valsts
robezsardzes struktiurvienibu darbibas sistemas vienotiba un darbibas nepartrauktiba; Valsts
robezsardzes darbibas atklatiba un sabiedribas palidziba; personu datu aizsardziba, Valsts
robezsardzes darbibas metozu un resursu raciondla izmantosana un darbibas efektivitate.

Robezuzraudzibas veikSana saistita ar lielu teritoriju kontroli, kur sadarbibai ar
vietgjiem iedzivotajiem ir arkartigi svariga loma. Normativais reguléjums, kas sekmé&tu sadu
sadarbibu, ir ierobezots ar atseviskiem epizodiskiem operativas darbibas pasakumiem.
NepiecieSama Valsts robezsardzes darbinieku (robezsargu paligu), kuri nebutu ieklauti iestades
amatu saraksta, institlita ievieSana péc analogijas ar policijas darbinieka paliga institiitu,
nosakot zemaka amata robeZsarga pilnvaras (var biit arT ierobezotas) un paredzot atlidzibu par
izpildito darbu p&c stundu tarifa likmes.

Latvijas Republikas gaisa telpas un gaisa robezu normativaja reguléjuma:

- Valsts robezsardzes uzdevums ,,sadarbibd ar Naciondalajiem brunotajiem
spekiem noverst un atvairit brunotus iebrukumus Latvijas teritorija,
teritorialajos un ieksejos udenos, ka art gaisa telpa” attiecas uz valsts militaru
aizsardzibu un l1dz ar to - karadarbibas funkciju saskana ar Satversmes 44.pantu,
kas ka pamatfunkcija nav piekritiga tiesibaizsardzibas iestadem ANO
tiesibsargasanas amatpersonu darbibas kodeksa un Deklaracijas par policiju
konteksta. Savukart Nacionalo brunoto speku likuma 3.panta treSas dalas norma
par Valsts robezsardzes ieklauSanu Nacionalo brunoto speku sastava kara laika
biitu jaizslédz no §1 likuma, jo saskana ar Deklaraciju par policiju kara vai
okupacijas gadijuma policijas darbinieks turpina veikt savus dienesta
pienakumus, un attieciba uz policiju tiek pieméroti 1949.gada 12.augusta
Zenévas konvencijas noteikumi par civiliedzivotaju aizsardzibu kara laika un
policijas darbinieku nevar iesaistit pretoSanas kustiba vai nodarbinat militaros
noliikos, iznemot valsts noteiktos mobilizacijas pasakumus, kas savukart attiecas
ne tikai vienigi uz atsevisku institiiciju, pieméram, Valsts robeZsardzi;

- gaisa telpas reZima attiecinasana tikai uz pierobezas teritorijam ir nepietickama,
Jjo pierobeza ir noteikta tikai 30 km no valsts robezas un tikai gar ar€jo sauszemes
robezu. Lidz ar to valsts robezas rezima dala — ,, kartiba, kada gaisa kugi skerso
valsts robezu gaisa telpa” japapildina un janosaka $adi: ,, kartiba kada gaisa
kugi skérso valsts robezu gaisa telpa un uzturas gaisa telpa saskana ar
starptautisko gaisa tiesibu normam un ICAO (International Civil Aviation
Organization) konvencijas 9.pielikuma noteiktajiem visparigajiem principiem”;

- sistematizacijas trikums Eiropas Savienibas argjo robezu normativaja
reguléjuma attieciba uz biometrijas izmanto$anu personu robezskérsoSanas
dokumentos ir veicindjis nepielaujamu daudzveidibu biometrijas pielietoSana
pat Sengenas valstu méroga, kas no sadarbibas viedokla negativi atspogulojas
gan uz robezparbauzu procediiram, gan pielietojama tehniska aprikojuma
standartizaciju. Kaut ari ICAO konvencija nesniedz biometrijas jédziena
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defingjumu, biometrijas pielietoSanas saturs taja ir noteikts universalak un
konkrétak neka Eiropas Savienibas normativaja reguléjuma.

Eiropas Savienibas ar€jo robezu SkérsoSana Latvija tiesu praksé probléma rodas sakara
ar Imigracijas likuma 4.panta pirmas dalas otra punkta normu ,,deriga viza derigd celosanas
dokumenta”, kas bija ieklauta Imigracijas likuma ar 2010.gada 22.aprila grozijumiem, lai rastu
risindjumu biezajam kolizijam sakara ar parvadataju atbildibu par pasazieru parvadasanu ar
nederigiem dokumentiem. Minéta probléma v&l joprojam nav atrisinata, kaut ari tiesas
izskatamo lietu skaits ir nedaudz samazinajies, bet tas risinajums biitu iesp&jams, skaidri un
pilnigi nosakot deriga celo$anas dokumenta(u) nosacijumus Sengenas acquis, jo tiesi lidostu
robezskersosanas vietas ierobezota pasazieru registracijas un robezparbauzu laika dél $adas
problémas rodas visbiezak.

Eiropas Savieniba bija piedavati ierosinajumi stiprinat Sengenas novértésanas
mehanismu un izveidot mehanismu saskanotai kontroles atjaunoSanai pie iek§gjam robezam
arkartas apstaklos, attiecigi grozot Sengenas robezu kodeksu. Ta¢u $ie Eiropas Savienibas
ierosinajumi ir trakteti arkartigi saSaurinati un bez kompleksas pieejas Sengenas acquis
reformé$ana un nenemot véra Sengenas valstu saistibas ar tre$ajam valstim arkartgjo situaciju
joma:

- gan Eiropas Savienibas tiesibas, gan Latvijas divpusgjos ligumos ar
kaiminvalstim, gan nacionalaja normativaja reguléjuma likuma tiek lietots
termins ,arkartéja situacija”, bet tas nav paredzéts Latvijas Republikas
Satversmé. Veterinarmedicinas likuma noteikts - ja pastav draudi, ka epizootija
var izplatities talak Latvija vai tas kaiminvalstis, uz laiku var ierobezot vai
partraukt satiksmi pari valsts robezai, kas paredzets art divpus€jas saistibas ar
kaiminvalstim, bet nav paredzéts Sengenas acquis. Latvijas normativais
reguléjums detalizetak neparedz arkartgjas situacijas valsts robezas drosibas un
imigracijas kontroles joma uz valsts robezas vai tas tuvuma;

- arkartgjas situacijas jédziens klasificéta veida biitu jaieklauj Sengenas acquis, jo
arkartgjas situacijas var skart ne tikai tiesibsargajoSo iestazu, bet ar citu subjektu
intereses un kompetences, un tam biezi vien ir parrobezu raksturs. Autors
piedava Sadu arkart€jas situacijas jédziena definiciju valsts robezas droSibas
joma: ,, Arkarteja situacija valsts robeZas droSibas joma - jebkura bistama,
péksni izveidojusies situdcija uz valsts robezas vai tas tuvumd, ka ari valsts
ieksiené, kura dod pietiekamu pamatu uzskatit, ka ir veikta, tiek veikta vai tiks
veikta noziedziga darbiba un/vai notikt katastrofa, kas var radit butiskus
draudus robeZapsardzibas sistémai un valsts robezas drosibai, izsaukt stihisku
un nekontrolétu cilveku migraciju, radit tiesus fiziskus draudus cilvékiem un
Sddas situdcijas novérsanai ir nepieciesama personu tiesibu ierobezojosa rezima
ievieSana un vairaku institiciju lidzdaliba”. Nemot veéra arkartg€jo situaciju
izpausmju daudzveidibu, nepiecieSama arkart€jo situaciju sistematizacija pa
jomam viena normativaja akta, pieméram, likuma ,,Par arkartgjo situaciju un
izngdmuma stavokli” divos pamatveidos: arkart€jas situacijas katastrofu
gadijuma un arkartgjas situacijas tiesiskas kartibas joma, kuras var sistematizet
sikak, attiecigi nosakot kompetentu institiiciju uzdevumus, ricibas, vadibas un
sadarbibas kartibu.
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Robezsardzes likums paredz Valsts robezsardzei sadarbiba ar Nacionalajiem
brunotajiem spekiem noverst un atvairit brunotus iebrukumus Latvijas teritorija, teritorialajos
un iek$jos tdenos, ka ari gaisa telpa, novérst brunotas provokacijas uz valsts robezas, kas
saskana ar Latvijas Republikas Satversmes 62.pantu un likumu ,,Par arkartgjo situaciju un
iznémuma stavokli” attiecas uz apdraud&jumu no argja ienaidnieka puses, kad ir piemerojams
izneémuma stavoklim atbilstoss tiesiskais rezims. Lai panaktu vienveidigu interpretaciju brunotu
iebrukumu un citu uz valsts robezas iesp&jamo konfliktu jédzieniem, ir nepiecieSama
iebrukuma un robezincidenta jédzienu klasificéSana Eiropas Savienibas tiesibas vai
nacionalajas tiesibas sadi:

brunots uzbrukums valstij — vienas vai vairaku valstu brunota spéka pielietosana
pret citu valsti preteji ANO statiitiem, kas rada nepieciesamibu péc individualas
vai kolektivas aizsardzibas un starptautisko tiesibu izpratné ir agresijas akts;
brunots konflikts — starpvalstu pretrunu risinasana ar brunota spéka lietosanu,
kas var izpausties brunotas sadursmes uz valsts robezas un/vai pierobeza, rupji
parkapjot valsts robezas reZimu un citas valsts suverenitati, vai ari tdda
savstarpéjo pretrunu risinasana ar brunotu spéku, kas nepariet kara;
iebrukums valstt — vienas vai vairaku valstu nemilitaru forméjumu vai spéku
meérktieciga iekliiSana citas valsts sauszemes, gaisa vai tidenu teritorija bez tas
piekrisanas, ka art valsts robezas parkapsana, iebritkot citas valsts teritorija,
robezkonflikts — atklata sadursme starp kaiminvalstu personu grupam vai
institiicijam uz valsts robeZas, valsts suverenitdtes un valsts robezas
neaizskaramibas aizskarums, kas draud paraugt brunota konflikta vai kara;
robezincidents — negadijums, kas saistits kaiminvalsts iedzivotaju, iestazu
nelikumigu darbibu, parkapjot valsts robeZas rezimu, un ir izmekléjams
vienpuséja vai divpuséja cela robeZincidenta vietd, piedaloties abu pusu
robezpilnvarotajiem un citiem parstavjiem, attiecigi to dokumentéjot, paredzot
materialo zaudejumu atlidzinasanu un atvainosanos citai pusei diplomatiska vai
citd cela.
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Pecniy0uKoi B MOMUTUYECKON U TOPTOBO — SKOHOMHYECKOH obmactsax (1991 — 2001rr).

benopycckuii )KypHan MEXIyHaApOIHOTO MpaBa U MEKIyHApOHbIX oTHOIIEHUH 2002, No
2, €.64-69.

REGULATIONS:
International conventions, codes, declarations and other legal documents:
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UN Charter (full text). 1945. Available: https://www.un.org/en/sections/un-charter/un-
charter-full-text/: ANO Statati. 1945.g. 26.jun., Sanfrancisko. Available:
http://www.humanrights.lv/doc/vispaar/anostat.htm

LR AP deklaracija. 04.05.1990. Par Latvijas Republikas pievienoSanos starptautisko
tiesibu dokumentiem cilvektiesibu jautajumos. Politisks dokuments. Zinotajs, 1990.
24.maijs, nr.21. (deklarativs akts bez juridiska speka).

European Code for Inland waterways (CEVNI): UN, New York and Geneva, 2007.
Available: www.unece.org/trans/doc/.../ TRANS-SC3-115r2e.pdf

ISPS Code Starptautiskais kugu un ostas iekartu aizsardzibas kodekss: 2.12.2002.
starptautisks dokuments. LR sp&ka no 01.07.2004. LV, 2004. 28.jiin., nr.100.

United Nations Convention against Transnational Organized Crime New York, 15
November 2000. Available: https://treaties.un.org/pages/ViewDetails.aspx?src=
TREATY &mtdsg_no=XVIII-12&chapter=18&clang=_en: Konvencija pret
transnacionalo organizéto noziedzibu: ANO, 15.11.2000. LR speka no 29.09.2003. LV,
2001. 29.sept., nr.87.

Adopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders. Havana, Cuba, 27.08. - 7.09.1990. Available:
http://www2.ohchr.org/english/law/prosecutors.htm

The Community Charter of Fundamental Social Rights of Workers. 9.12.1989. Available:
http://www.aedh.eu/plugins/fckeditor/userfiles/file/Conventions%20internationales/Co
mmunity_Charter_of the_Fundamental _Social_Rights_of Workers.pdf. Title I,
Fundamental Social Rights of Workers.

Concluding Document of the Vienna Meeting of the Conference on Security and
Cooperation in Europe (CSCE). The Concluding Document of the Vienna Meeting of the
CSCE was adopted 19.01.1989. Available: http://web.archive.org/
web/19990220113731/http://www.osceprag.cz/docs/chronos.htm


https://www.un.org/en/sections/un-charter/un-charter-full-text/
https://www.un.org/en/sections/un-charter/un-charter-full-text/
http://www.humanrights.lv/doc/vispaar/anostat.htm
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-12&chapter=18&clang=_en
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIII-12&chapter=18&clang=_en
http://www2.ohchr.org/english/law/prosecutors.htm
http://www.aedh.eu/plugins/fckeditor/userfiles/file/Conventions%20internationales/Community_Charter_of_the_Fundamental_Social_Rights_of_Workers.pdf
http://www.aedh.eu/plugins/fckeditor/userfiles/file/Conventions%20internationales/Community_Charter_of_the_Fundamental_Social_Rights_of_Workers.pdf

200.

201.

202.

203.

204.

205.

206.

207.

208.

209.

210.

211.

212.

Declaration on the human rights of individuals who are not nationals of the country in
which they live (Deklaracija par to personu tiesibam, kuras nav tas valsts pilsoni, kura
vinas dzivo): ANO, 13.12.1985. LR spé&ka no 24.03.1992. Pieejams: http://www.un.org/
documents/ga/res/40/a40r144.htm

United Nations Convention on the Law of the Sea 1982. https://www.un.org/
depts/los/convention agreements/texts/unclos/unclos e.pdf = ANO  Juras tiesibu
konvencija: 10.12.1982. starptautisks dokuments. LR sp&ka no 22.01.2005. LV, 2004.
17.nov., nr.183.

Declaration on the police. Resolution 690 (1979) on the Declaration on the Police. 1979
Parliamentary Assembly of the Council of Europe May 8 (2nd session, 31% session).
http://semantic-pace.net/tools/pdf.aspx?doc=aHROcDovL2Fzc2VtYmx5L
MNvZS5pbnQvbncveG1sL1hSZWYVWDJIILURXLWV4dHIuY XNwP2ZpbGVpZD0x
NJEWMSZsYW5nPUVO&xsl=aHROcDovL3NIbWFudGljcGFjZS5uZXQvWHNsdAC9
QZGYVWHIIZi1XRC1BVC1YTUwyUERGLNhzbA==&Xxsltparams=ZmIsZWIkPTE2
MTAX

Office of the United Nations High Comissioner for Human Rights. Code of Conduct for
Law Enforcement Officials. Adopted by General Assembly resolution 34/169 of 17
December 1979. Available: http://wwwz2.ohchr.org/english/law/ codeofconduct.htm
International Convention on Maritime Search and Rescue (SAR-79): Starptautiska
konvencija par mekl€Sanu un glabsanu uz juras: 27.04.1979. starptautisks dokuments. LR
speka no 30.12.1998. LV, 2003. 7.marts, nr.37.

Vienna Convention on Succession of States in respect of Treaties. 23.08.1978. Entry into
force 6.11.1996. (Pievienojusas 37 wvalstis, LR nav pievienojusies). Available:
http://untreaty.un.org/ilc/texts/instruments/english/conventions/3_2_1978.pdf
Additional Protocol of 8 June 1977 to the Geneva Conventions of 12 August 1949 relating
to the Protection of Victims of Local Armed Conflict (Protocol Il). International
document. Effective in Latvia from 24.06.1992. LV, 2002, June 19, Art. No 92.
08.06.1977. 1977.gada 8.junija papildu protokols pie 1949.gada 12.augusta Zengvas
konvencijam, kas attiecas uz lokala rakstura brunotu konfliktu upuru aizsardzibu (II
protokols): 08.06.1977. starptautisks dokuments. LR spéka no 24.06.1992. LV, 2002,
19.jun., nr.92.

United Nations Conference on Succession of States in Respect of Treaties, Analytical
Compilation of Comments by Governments. U.N. Doc. A/Conf. 80/5, 1977, p | 13.
Available: http://untreaty.un.org/cod/diplomaticconferences/succ-treaties-1978/
International Covenant on Civil and Political Rights. Available: https://www.ohchr.org/
en/professionalinterest/pages/ccpr.aspx

Par pilsoniskajam un politiskajam tiesibam ar fakultativo protokolu: Starptautiskais pakts,
ANO, 1966.g. 16.dec., stajies speka 1976.g. 23.marta. LR speka no 22.09.1994. LV,
1994. 10.maijs, nr.55.

Conference on Security and Cooperation in Europe: Final Act, 1.08.1975. International
Legal Materials, 1975, N0.1292. Available: http://www.unhcr.org/ refworld/category,
LEGAL,OSCE,,,3dde4f9b4,0.html

Starptautiska konvencija par cilveku dzivibas aizsardzibu uz jiiras (International
Convention for the Safety of Life at Sea, as amended 1974, (SOLAS-74): 01.11.1974.
starptautisks dokuments. LR spé&ka no 20.08.1992. LV, 2007. 12.dec., nr.199.
Starptautiska konvencija par piesarnojuma novérSanu no kugiem, kas grozita ar tas
1978.gada protokolu: 2.11.1973. starptautisks dokuments. LR speka no 20.08.1992. LV,
2008. 23 jal., nr.112.
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Konvencija par starptautiskajiem kugu sadursmju novér$anas noteikumiem (COLREG-
72): 20.10.1972. starptautisks dokuments. LR spéka no 20.05.1992. LV, 2004. 18.aug.,
nr.130.

Declaration on Principles of International Law Concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations: G.A. res.
2625, Annex, 25 UN GAOR, Supp. (No. 28), U.N. Doc. A/5217 at 121 (1970).
24.10.1970. Awvailable:  http://www1.umn.edu/humanrts/instree/principles1970.html
[skatits 2013.gada 29.aprili].

Convention on Facilitation of International Maritime Traffic, 1965 FAL Convention.
1965.9. Adopted in Latvia since 24.09.1997.

The Schengen Agreement of 14 June 1985. Agreement between the Governments of the
States of the Benelux Economic Union, the Federal Republic of Germany and the French
Republic on the gradual abolition of controls at the common frontiers. Available:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:42000A0922%2802%
29:en:HTML

Konvencija, ar ko isteno Sengenas ligumu (1985.gada 14.junijs) starp Beniluksa
Ekonomikas Savienibas valstu Valdibam, Vacijas Federativas Republikas Valdibu un
Francijas Republikas Valdibu par pakapenisku kontroles atcelSanu pie kopigam robezam.
Ministru un valsts sekretaru kopiga Deklaracija, tiekoties Sengena 1990.gada 19.jiinija.
Available: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:42000A09
22%2802%29:LV:HTML

Convention on the Continental Shelf: Geneva, 1958, April 29, Entry into force on June
10, 1964. UNO series of agreements, volume 499, 311pp.

Available: www.vvc.gov.lv/.../Konvencijas/Convention_on_the_Continental_Sh,

The 1951 Refugee Convention. Available: https://www.unhcr.org/ protection/travaux/
4ca34be29/refugee-convention-1951-travaux-preparatoires-analysed-commentary-dr-
paul.html

Statute of the Office of the United Nations High Commissioner for Refugees. Available:
https://www.refworld.org/docid/3ae6b3628.html

European Treaty Series-No. 5 Convention for the Protection of Human Rights and
Fundamental Freedoms as amended by Protocols No. 11 and No. 14*. Available:
https://rm.coe.int/1680063765

Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the field of 12 august 1949: 12.08.1949. International document. LR in
force since 24.06.1992. LV, 2002. 30 July.No.46. Information on entry into force is
published in official publisher “LatvijasVéstnesis” 1999, N0.243.

Charter of the United Nations. 1948. Available: https://www.un.org/en/charter-united-
nations/

Convention on International Civil Aviation (ICAO Convention). Done at: Chicago. Date
enacted: 1944-12-07. In force: 1947-04-04. Available: http://www.jus.uio.no/english/
services/library/treaties/07/7-01/international-civil-aviation.xml#treaty-header1-1

UN, Universal Declaration of Human Rights, 1948. Available: https://www.un.org/
en/universal-declaration-human-rights/

Montevideo Convention on the Rights and Duties of States: Signed at Montevideo,
26.12.1933. Entered into Force 26.12.1934. Available: http://www.taiwandocuments.org/
montevideo01.htm

Laws of War: Pacific Settlement of International Disputes (Hague 1), 18.10.1907.
Available: http://avalon.law.yale.edu/20th_century/pacific.asp

NATO Handbook 2006. Public Diplomacy Division NATO1110 Brussels, Belgium.
Available: https://www.nato.int/docu/handbook/2006/hb-en-2006.pdf
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229. JloroBop mexay CCCP u IIpaButensctBom [Tonbckoit Haponnoit PecniyGnuku o pexxume
COBETCKO — TIOJBCKOHM rocyldapcTBeHHOU rpanmie oT 15 ¢espans 1961 r. Available:
http://arc.pravoby.info/documentf/

Joint international regulatory enactments of the Republic of Latvia and the Republic of

Estonia:

230. Agreement between the Government of the Republic of Latvia and the Government of
the Republic of Estonia on the crossing of the state border and the denunciation of the
Agreement on Amendments to the Agreement between the Government of the Republic
of Latvia and the Government of the Republic of Estonia on the State Border Crossing:
Law of the Republic of Latvia. LV, May 19, 2011, no.88.

231. Papildprotokols Latvijas Republikas un Igaunijas Republikas ligumam par valsts robezas
atjaunoSanu: 31.05.2000. starptautisks dokuments. LV, 2000. 15.nov., nr.406/408.

232. Agreement between the Government of the Republic of Estonia, the Government of the
Republic of Latvia and the Government of the Kingdom of Sweden on a Common
Maritime Border Crossing in the Baltic Sea: 30.04.1997. starptautisks dokuments. LV,
1997. 23.dec., nr.336/340.

233. Igaunijas Republikas valdibas, Latvijas Republikas valdibas un Zviedrijas Karalistes
valdibas ligums par kopigo jiiras robezas punktu Baltijas jura: 30.04.1997. starptautisks
dokuments. LV, 1997. 23.dec., nr.336/340.

234. Latvijas Republikas un Igaunijas Republikas ligums par jiras robezas noteikSanu Rigas
juras Iici, Irbes Sauruma un Baltijas jiira: 12.07.1996. starptautisks dokuments. LR sp&ka
no 10.10.1996. LV, 1996. 30.aug., nr.146.

235. Latvijas Republikas un Igaunijas Republikas Iigums par jiiras robezas delimitaciju Rigas
juras lici, Irbes Sauruma un Baltijas jiira: 12.07.1996. starptautisks dokuments. LV, 1996.
16.jal., nr.120.

236. Ligums par valsts robezas atjaunoSanu starp Latvijas Republiku un Igaunijas Republiku:
20.03.1992. starptautisks dokuments. LR spéka no 13.09.1993. Pieejams:
http://www.likumi.lv/doc.php?id=65315

Joint international regulatory enactments of the Republic of Latvia and the Republic of

Lithuania:

237. Par Noliguma starp Latvijas Republikas valdibu un Lietuvas Republikas valdibu par
sadarbibu, veicot kontroli valsts robezas apvienotajos kontrolpunktos, un Protokola par
grozijumiem un papildinajumiem Latvijas Republikas valdibas un Lietuvas Republikas
valdibas noliguma par sadarbibu, veicot kontroli valsts robezas apvienotajos
kontrolpunktos, denonséSanu: LR likums. LV, 2011. 19.maijs, nr.88.

238. Latvijas Republikas valdibas, Baltkrievijas Republikas valdibas un Lietuvas Republikas
valdibas vienoSanas par valstu robezu krustpunkta noteikSanas kartibu: 25.03.1998.
starptautisks dokuments. LV, 1998. 29.maijs, nr.157/158.

239. Ligums par valsts robezas atjaunosanu starp Latvijas Republiku un Lietuvas Republiku:
25.05.1995. starptautisks dokuments. LV, 1995. 29 jin., nr.84.

Joint international regulatory enactments of the Republic of Latvia and the Russian

Federation:

240. Latvijas Republikas valdibas un Krievijas Federacijas valdibas vienoSanas par sadarbibu
arkartgjo situaciju novérSanas un likvidéSanas joma: 20.12.2010. starptautisks
dokuments. LV, 2011. 20 jul., nr.112.

241. Latvijas Republikas valdibas un Krievijas Federacijas valdibas protokols par 2006. gada
25. maija Noliguma starp Eiropas Kopienu un Krievijas Federaciju par atpakaluznemsanu
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istenoSanu: 09.07.2009. starptautisks dokuments. LR speka no 26.09.2009. LV, 2009.
11.nov., nr.179.

Agreement between the Republic of Latvia and the Russian Federation on the State
Border of Latvia and Russia: 17.05.2007 Par Latvijas Republikas un Krievijas Federacijas
ligumu par Latvijas un Krievijas valsts robezu: 27.03.2007. starptautisks dokuments. LR
speka no 30.05.2007. LV, 2007. 29.maijs, nr.85.

Protokols, kur$ pievienots partneribas un sadarbibas noligumam, ar ko izveido partneribu
starp Eiropas Kopienam un to dalibvalstim, no vienas puses, un Krievijas Federaciju, un
ar kuru nem véra jauno Dalibvalstu pievienosanos ES: 27.04.2004. starptautisks
dokuments. LR spéka no 01.03.2005. LV, 2005. 14.jal., nr.110.

Latvijas Republikas valdibas un Krievijas Federacijas valdibas protokols par Latvijas
Republikas valdibas un Krievijas Federacijas valdibas 1993.gada 2.junija vienoSanas par
muitas robezas caurlaides punktiem darbibas pagarinaSanu: 25.06.2008. starptautisks
dokuments. LR sp&ka no 25.06.2008. LV, 2008. 22 jul., nr.111.

Latvijas Republikas valdibas un Krievijas Federacijas valdibas ligums par sadarbibu cina
pret noziedzibu, it Tpasi tas organizetajas formas: 20.12.2010. starptautisks dokuments.
LV, 2011. 29.jun., nr.99.

Latvijas Republikas Valdibas un Krievijas Federacijas Valdibas Vienosanas par pilsonu
savstarpgjiem braucieniem: 14.12.1994. starptautisks dokuments. LR speka no
18.01.1995. LV, 1994. 22.dec., nr.149.

Ligums par Latvijas Republikas un Krievijas Padomju Federativas Socialistiskas
Republikas starpvalstu attiecibu pamatiem: 13.01.1991. starptautisks dokuments. LR AP
un Valdibas Zinotajs, 1991. 9.maijs nr.17.

Upmacis 1., Obuhovs A. Instrukcija kopigam demarkacijas darba grupam. Riga:
3.03.2011. (nepublicéts).

Upmacis 1., Obuhovs A. Instrukcija pat Latvijas un Krievijas valsts robezas demarkacijas
kartes sagatavoSanas kartibu. Maskava: 2.12.2010. (nepublicéts).

Upmacis I., Obuhovs A. Instrukcija pat Latvijas un Krievijas valsts robezas iezimé$anu
daba. Pleskava: 27.05.2010. (nepublicéts).

Upmacis I., Obuhovs A. Noteikumi par Latvijas un Krievijas valsts robeZas SkérsoSanu
demarkacijas darbus veicoSajam personalam, transporta un tehniskiem lidzekliem, ka ar1
to pagaidu uzturéSanos otras valsts teritorija. Jirmala: 26.02.2010. (nepublicéts).
Upmacis I., Obuhovs A. Latvijas — Krievijas kopigas demarkacijas komisijas Nolikums.
Maskava: 25.11.2009. (nepublicéts).

Upmacis 1., Obuhovs Ilnan BeimomHeHust paboT mno aemapkanuu JlaTBuiicko -
Poccuiickoii 'ocynapcTBeHHOM rpanuibl, (nepublicéts).

Upmacis 1., Obuhovs A. Robezzimes Nr.143 protokols, (nepublicéts).

Par Latvijas Republikas valdibas un Krievijas Federacijas valdibas vienoSanos par
sadarbibu robezapsardzibas jautajumos (1996). Available: https://likumi.lv/ta/id/28194-
par-latvijas-republikas-valdibas-un-krievijas-federacijas-valdibas-vienosanos-par-
sadarbibu-robezapsardzibas-jautajumos

Latvijas Republikas valdibas un Krievijas Federacijas valdibas vienoSanas par robeZas
parstavju darbibu: 19.07.1994. starptautisks dokuments. LR spéka no 17.08.1994. LV,
1994. 16.aug., nr.95.

Miera ligums starp Latviju un Krieviju. 14.09.1920.starptautisks dokuments. Riga:
Valdibas Véstnesis, 1920, 1.-8. Ipp. 1920. gada Latvijas—Krievijas miera liguma 3.panta
pielikums ar Latvijas-Krievijas robezliniju.



Joint international normative acts of the Republic of Latvia and the Republic of
Belarus:
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264.

265.

266.

267.

On Agreement of the Government of the Republic of Latvia and the Government of the
Republic of Belarus on the State Border Regime of Latvia-Belarus: Latvijas Republikas
valdibas un Baltkrievijas Republikas valdibas ligums par Latvijas - Baltkrievijas valsts
robezas rezimu. 10.04.2013. starptautisks dokuments. Pieejams: http://www.mfa.
gov.lv/Iv/Arpolitika/bilateral/?branch=3&mode=out&state=AL L &status=0

Latvijas Republikas valdibas un Baltkrievijas Republikas valdibas vienoSanas par
Latvijas Republikas un Baltkrievijas Republikas pierobezas teritoriju iedzivotaju
savstarpgjo braucienu vienkarsosanu: 23.08.2010. starptautisks dokuments. LR sp&ka no
01.12.2011. LV, 2010. 10.nov., nr.178.

Agreement between the Government of the Republic of Latvia, the Government of the
Republic of Belarus and the Government of the Russian Federation on the Determination
of the intersection of borders of State Borders of the Republic of Latvia, the Republic of
Belarus and the Russian Federation, 2010: Latvijas Republikas valdibas, Baltkrievijas
Republikas valdibas un Krievijas Federacijas valdibas vienoSanas par Latvijas
Republikas, Baltkrievijas Republikas un Krievijas Federacijas valsts robezu krustpunkta
noteikSanu: 28.01.2010. starptautisks dokuments. LV, 2010. 21.sept., nr.149.

Par Latvijas Republikas un Baltkrievijas Republikas valsts robezas demarkacijas
nosléguma dokumentu speka stasanos: AM 2009.g. 17.marta dienesta informacija
nr.41/210-1945. LV, 2009. 19.marts, nr.44.

Par Latvijas Republikas un Baltkrievijas Republikas valsts robezas demarkacijas
dokumentu apstiprinasanu; MK 2009.g. 18.febr. rikojums nr.122. LV, 2009. 27.febr.,
nr.33.

Agreement between the Government of the Republic of Latvia and the Government of
the Republic of Belarus on Mutual Travel of Citizens, 2008: Latvijas Republikas valdibas
un Baltkrievijas Republikas valdibas vienoSanas par pilsonu savstarpgjiem braucieniem:
31.01.2008. starptautisks dokuments. LR spg&ka no 01.08.2008. LV, 2008. 13.marts,
nr. 41.

Agreement between the Government of the Republic of Latvia and the Government of
the Republic of Belarus on Cooperation in the Fight against Organized Crime, Illicit
Traffic in Narcotic Drugs, Psychotropic Substances and Precursors, Terrorism and Other
Criminal Offenses: Latvijas Republikas valdibas un Baltkrievijas Republikas valdibas
ligums par sadarbibu cina pret organizeto noziedzibu, narkotisko vielu, psihotropo vielu
un prekursoru nelegalu apriti, terorismu un citiem noziedzigiem nodarfjumiem:
17.05.2007. starptautisks dokuments. LR spekano 21.11.2007. LV, 2007. 16.dec., nr.196.
Protocol between the Government of the Republic of Latvia and the Government of the
Republic of Belarus on Amendments to the Agreement between the Government of the
Republic of Latvia and the Government of the Republic of Belarus on Border Crossing
Points, 18 August 1993, 2007: Latvijas Republikas valdibas un Baltkrievijas Republikas
valdibas protokols par grozijumiem 1993.gada 18.augusta Latvijas Republikas valdibas
un Baltkrievijas Republikas valdibas vienoSanas par robezas caurlaides punktiem:
19.01.2007. starptautisks dokuments. LV, 2007. 7.jin., nr.91.

Latvijas Republikas valdibas un Baltkrievijas Republikas valdibas vieno$anas par
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ka ar1 pierobezas, pierobezas joslas un valsts robezas joslas noradijuma zimju un
informativo norazu paraugiem un to uzstadiSanas kartibu; MK 2010.g. 27 jiilija noteikumi
nr.674. LV, 2010. 30.julijs, nr.120, [zaud&ja speku 01.09.2012].

Regulations on the Procedure by which the State Border Guard Issues and Revokes
Special Passes and Samples of Special Passes: Noteikumi par kartibu, kada Valsts
robezsardze izsniedz un anul@ specialas caurlaides, un specialo caurlaizu paraugiem; MK
2010.g. 27.jul. noteikumi nr.673. LV, 2010. 30.jadl., nr.120.

Regulations by the Cabinet of Ministers on the temporary reintroduction of border control
at internal borders, 2010 on May 12, 2010 No 254. LV, May 14, 2010, No 76.
Noteikumi par Profesiju klasifikatoru, profesijai atbilstoSiem pamatuzdevumiem un
kvalifikacijas pamatprasibam un Profesiju klasifikatora lietoSanas un aktualizéSanas
kartibu; MK 2010.g. 18.maija noteikumi nr.461. LV, 2010. 28.maijs, nr.84.
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On the appointment of representatives to the Joint Demarcation Commission of Latvia
and Russia; October 7, 2009. Cabinet Order No.675. LV, 2009. 9.okt., No 161.
Noteikumi par kugu un kugosanas kompaniju, ostu un ostas iekartu aizsardzibas funkciju
izpildi un uzraudzibu; MK 2007.g. 13.nov. noteikumi nr.748. LV, 2007. 22.nov., nr.188.
State Border Guard College Regulations: Cabinet of Ministers 2006 Nov 30 Regulation
No 978: Valsts robezsardzes koledzas nolikums; MK 2006.g. 30.nov. noteikumi nr.978.
LV, 2006. 5.dec., nr.193.

Noteikumi par kugosSanas lidzeklu satiksmi iek$€jos t@idenos; MK 2005.g. 1.marta
noteikumi nr.158. LV, 2005. 18.marts, nr.46.

Statute of the State Border Guard: Cabinet of Ministers Feb 15 Regulation No0.122: Valsts
robezsardzes nolikums; MK 2005.g. 15.feb. noteikumi nr.122. LV, 2005. 18.feb., nr.28.
Kugu kontroles, parbaudes un aizturéSanas kartiba Latvijas tidenos; MK 2004.g. 4.jtn.
noteikumi nr.508. LV, 2004. 4.jin., nr.90,

Noteikumi par cilvéku mekl€Sanu un glabsanu aviacijas un juras avarijas gadijuma; MK
2003. 2.dec. noteikumi nr.674. LV, 2003. 5.dec., nr.172.

Latvijas Republikas pierobezas rezima un pierobezas joslas rezima noteikumi; MK
2002.g. 4.nov. noteikumi nr.499. LV, 2002. 7.nov., nr.162, [zaudgja speku 31.07.2010.].
Noteikumi par Latvijas Republikas un Baltkrievijas Republikas valsts robezas joslas
noteikSanu; MK 2001.g. 30.jan. noteikumi nr.43. LV, 2001. 2.feb., nr.19, [zaud&ja speku
31.07.2010.].

Par Latvijas Republikas un Krievijas Federacijas valsts robeZas joslas noteikSanu; MK
1998.g. 29.dec. noteikumi nr.503. LV, 1999. 5.maijs, nr.1, [zaudgja speku 31.07.2010.].
Par Latvijas Republikas un Baltkrievijas Republikas valsts robezas joslas noteik$anu; MK
1994.¢g. 31.maija noteikumi nr.108. LV, 1994. 14 jun., nr.70, [stajas speka 15.06.1994.;
zaudgja speku 03.02.2001.].

Noteikumi par valsts robezzimi; MK 1998.g. 13 jan. noteikumi nr.6. LV, 1998. 15 jan.,
nr.10, [zaudgja speku 16.08.2010.].

Par muitas robezas caurlaides punktu un valsts robezas parejas punktu izvietojumu uz
Latvijas Republikas valsts robezas; LR MP 1992. 12.aug. [émums nr.327, [zaudgjis speku
28.07.1995.]. Pieejams: http://www.likumi.lv/doc.php?id=75275

Par pasakumiem, kas veicami, lai nodroSinatu divpus&ju starpvalstu ligumu izpildi par
sauszemes robezas atjaunoSanu; LR MP Iémums. LV, 1992. 4.maijs, nr.139. Pieejams:
http://www.likumi.lv/doc.php?id=202290

Par pasakumiem, kas veicami, lai atjaunotu Latvijas Republikas sauszemes robezu; MP
1990.g. 23.aug. lémums nr.108. [stajas speka 23.08.1990.; zaudgjis speku 23.04.1992.].
Pieejams: http://www.likumi.lv/doc.php?id=72712

Par Latvijas Republikas Ministru Padomes Muitas departamenta izveidoSanu; MP
1990.g. 3.jul. [emums nr.51. Pieejams: http://www.likumi.lv/doc.php?id=76123

On the Strategy of the Ministry of the Interior for years 2012. - 2014; MOI order of 2012,
March 30 nr.1-12/622. Available: www.iem.gov.lv/files/text/lem_strategija_ 2012
2014.pdf

Concept of Integrated Management of the State Border of the Republic of Latvia. Riga:
16.07.2012. Available: http://www.mk.gov.Iv/Iv/mk/tap/?pid=40257019.(acess: 2018)
Ministru kabineta rikojums Nr. 651 Riga 2019. gada 18. decembri (prot.Nr. 59 51. §).
Par Latvijas Republikas valsts robezas integrétas parvaldibas planu 2019.-2020.gadam.
Available: https://likumi.lv/ta/id/311584-par-latvijas-republikas-valsts-robezas-integre
tas-parvaldibas-planu-2019-2020-gadam

Valdibas ricibas plans; Deklaracijas par Valda Dombrovska vadita Ministru Kabineta
ieceréto darbibu 1stenoSanai (IeM sadala). MK 2012.g. 16.feb. rikojums nr.84. LV, 2012.
21.feb., nr.29, [stajas speka 16.02.2012.].
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443,

444,
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446.

Par Nacionalo gatavibas planu naftas, bistamo vai kaitigo vielu piesarnojuma gadijjumiem
jura; MK 2010.g. 21.maija rikojums nr.283. LV, 2010. 27.maijs, nr.83.

Par robezkontroles pagaidu atjaunosanu uz ieks€jam robezam; MK 2010.g. 12.maija
rikojums nr.254. LV, 2010. 14.maijs, nr.76.

Koncepcija par nepiecieSamajiem tiesibu aktu grozijumiem valsts aizsardzibas vadibas
joma arkartgjas situacijas un izn€muma stavokla laika; MK 2010.g. 22.marta rikojums
nr.161. LV, 2010. 24.marts, nr.47.

Par Latvijas Republikas un Baltkrievijas Republikas valsts robezas demarkacijas
dokumentu apstiprinasanu; MK 2009.g. 18.feb. rikojums nr.122. LV, 2009. 27.feb., nr.33.
Par Iekslietu ministrijas darbibas stratégiju 2007.-2009.gadam; MK 2006.g. 7.nov.
rikojums nr.880. LV, 2006. 10.nov., nr.181.

Par Ricibas planu Sengenas acquis prasibu Tstenosanai likumdosanas joma; MK 2006.g.
7.apr. rikojums nr.234. LV, 2006. 11.apr., nr.58.

Koncepcija par fizisko personu biometrijas datu izmantoSanu Latvija; MK 2006.g.
25.janv. rikojums nr.45. LV, 2006. 27.jan., nr.17.

Par Latvijas Republikas un Lietuvas Republikas valsts robezas redemarkacijas
dokumentu apstiprinaSanu; MK 2002.g. 10.apr. rikojums nr.185. LV, 2002. 17.apr., nr.58.
18.07.2001. MK rikojums Nr. 354 “Par Latvijas Republikas un lgaunijas Republikas
valsts robezas redemarkacijas dokumentu apstiprinasanu” Latvijas Véstnesis, 110 (2497),
20.07.2001

Par IekSlietu ministrijas RobeZsardzes pareju uz profesionalo dienestu; MK 1997.g. 9.jul.
rikojums nr.350. LV, 1997. 11.jul., nr.180/181.

On immigration police. September 14, 1994, Cabinet by the Ministers order No 418-r.
LV, 1994. 22.sep., No111: Par Imigracijas policiju; MK 1994.g. 14.sept. rikojums nr.418-
r. LV, 1994. 22.sept., nr.111.

Instructions of the Cabinet of Ministers and documents of other institutions:

447.

448.

449,

450.

451.

452.

On the Integrated border management plan of the Republic of Latvia for years 2019-2020.
Order by the Cabinet of Ministers No 651 in Riga on December 18, 2019 (Protocol No.
59 51. §). Available: https:/likumi.lv/ta/id/311584-par-latvijas-republikas-valsts-
robezas-integretas-parvaldibas-planu-2019-2020-gadam

Communication from the Saeima on the approval of the National Security Concept, 2019.
Available: https://likumi.lv/ta/id/309647-par-nacionalas-drosibas-koncepcijas-apstiprina
sanu

Kartiba, kada valsts augstakas amatpersonas apzinojamas valsts apdraudéjuma gadijuma
un par arkartas notikumiem valstt; MK 2010.g. 28.sep. instr. nr.16. LV, 2010. 1.okt.,
nr.156.

Starptautiskie daudzpus€jie Iigumi, kuriem Latvijas Republika pievienojusies péc
1990.gada 4.maija. AM 1999.g. 27 jil. informacija. LV, 1999. 30.jiil., nr.243.

Kartiba, kada valsts parvaldes iestades sadarbojas valsts robeZzas droSibas jautajumos;
MK 2010.g. 5.maija instrukcija nr.5. LV, 2010. 7.maijs, nr.72. 2 p

AM pazinojums. Sakara ar Igaunijas un Latvijas jiras robezu. Publicéts: LV, 1995.
18.apr., nr.59.

Normative acts of the Ministry of the Interior and the State Border Guard:

453.
454.

Public reports of the State Border Guard, 2012 — 2019.

Informativais zinojums par IeM kompetences jautdjumiem. Neformala tieslietu un
iekSlietu padome. Izskatits MK 2011.g. 18.jan. Sanaksmes kopsavilkums Ungarijas
prezidentiiras majas lapa. 2011.g. 20.-22.jan. Pieejams: http://www.iem.gov.lv/
lat/eiropas_savieniba/eiropas_savienibas_padome/.
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Par darba grupas izveidi. VRS 2012.g. 9.maija pavéle nr.529, (nepubliceta).

Par Sengenas novértésanas imitacijas rezultatiem uz Latvijas Republikas jiras un gaisa
robezam un konstatéto trikumu noveérsanu; VRS 2012.g. 10.jan. pavéle nr.39
(nepublicéta).

Par Valsts robezsardzes darba planu. VRS 2011.gada darba plans. VRS 2011.g. 8.feb.
pavéle nr.70, (nepublicéta).

Riska analizes sistémas noteikumi; VRS 2009.g. 20.jil. noteikumi nr.40, 2.punkts.

Par imigracijas nodalu likvidéSanu un nodarbinato skaita samazinasanu. VRS 2009.g. 26.
marta pavéle nr.359, (nepublicéta).

Par LR Valsts robezsardzes Dienesta nolikumu. VRS 1998.g. 17.nov. pavéle nr.431 d/v.
(zaudgja speku).

Code of Ethics: Valsts robezsardzes amatpersonas un darbinieka Etikas kodekss; VRS
2008.g. 22.nov. noteikumi nr.41. Pieejams: http://www.rs.gov.lv/bildes_upl/VRS%
20etikas%20kodekss.pdf

Valsts robezsardzes Reglaments nr.12. 21.04.2008. Pieejams: http://www.rs.gov.lv/
doc_upl/Valsts%20robezsardzes%20reglaments.pdf

Legislation of other countries:
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Riigipiiri seadus Vastu voetud 30.06.1994. (Translation of the border law of the Republic
of Estonia by the assitance of the cadets of Estonian Academy of Security Sciences).
Available: https://www.riigiteataja.ee/akt/122032011011

Merealapiiride seadus. Vastu voetud (Igaunijas Jaras teritoriju robezu likumu).
10.03.1993. () 26.11.2008. Available: http://www.estlex.ee/tasuta/?id=23

Ustawa o ochronie granicy panstwowej (Polijas Republikas 1990.g. likums ,,Par valsts
robezas  apsardzibu”).  Tekst  ujednolicony na  12.11.2011. Available:
http://www.bankier.pl/firma/narzedzia/akty-prawne/dziennik-ustaw-2009/pozycja-
0067.html

Koncturymus Peciyomuku benopyce 1994 roma (¢ u3MeHEHUSMH U JOTOTHEHHUSIMU,
NPUHATBIMU Ha pecryOiauKaHckux pedepennymax 24 HosOps 1996 r. u 17 oktsa0ps
2004 r.). Available: http://zakanadaustva.narod.ru/constitution1994.html

O T'ocynapctBenHoii rpanuiie Poccuiickoit @enepannu (¢ usMeHeHUsIMH Ha 27 aexadpst
2019 roma). 1994. Available: http://docs.cntd.ru/document/9033575

O Tl'ocynapctBenHoil rpanuue Pecnyonuku benapycs: 3akon Pecriy6nuku benapycs ot
21 wmrons 2008 1. Ne 419-3 (HauuoHanbHBIH peecTp MpaBOBBIX akTOB PecmyOnuku
bemapycp, 2008 1., No 184, 2/1516). Available: http://newsby.org/news/
2008/07/21/text11760.htm

O6 oOpazoBanuu benopycckoit wactu CmenraHHOM KOMHCCHM TIO JI€MapKaluu
rocyJapCcTBEHHOM rpaHuubl Mexnay PecnyOnukoit — bemapycs  u  JlatBuiickoif
Pecniy6nukoit; [ToctanoBinenue Cosera MunuctpoB Pecniyonuku benapycs ot 7 mapra
1997 r. N174. Available: http://busel.org/texts/cat4xd/id5twdcnn.htm

O wmepax mo oOecredeHuto BbIMOMHEHUS 3akoHa Pecnybnukm bemapycs “O
[locynapctBennoit rpanune PecnyOnuku bemapycs”; Ilocranosnenne CoBera
Munuctpos Pecniyonuku benapycs ot 09.07.1993 N 447. Craryc 10KyMeHTa — OTMEHEH.
Available: http://www.lawbelarus.com/repub2008/sub43/text43143.htm

O TI'ocynapcTtBennoit rpanuue Poccuiickont ®enepanuu: 3akon PO ot 1 anpens 1993 r.
N 4730-1. Available: http://femida.info/11/fzoggrrf003.htm

O rocynapcTBeHHOM TpaHulle YKpauHbl: 3akOoH YKpauHbl oT 4 HosOps 1991 roma
Nel1777-XI11. Available: http://base.spinform.ru/show_doc.fwx?rgn=9270

O nmpunanuu rpanuie Pecriyonuku benapych ¢ Poccutickoit denepanueit, YKkpanHou,
JlutoBckoit PecnyOnukoit u  JlarBuiickoii PecnmyGnmkoit mpaBoBoro —craryca
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I'ocymapctBenHoit rtpanunbl; IlocranoBnenue BepxoBroro Cosera PecmyOmuku
bemapyce ot 11 wmroms 1993 r. Ne 2379-XII. Available: http://spravka-

jurist.com/base/part-ez/tx_wssgie.htm

LEGAL PRACTICE:
Case law:
UN International Court of Justice rulings:
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476.

477.

478.

479.

480.

Internationale Court of Justice Report of Judgements, advisory Jpinions and Orders
Maritime Delimitation in the Black Sea (Romania v. Ukraine). Judgement of 3 february
2009. Pieejams: http://www.icj-cij.org/docket/files/132/14693.pdf

ANO Starptautiskas tiesas lémumu, konsultativo slédzienu un secinajumu izdevums par
1997.-2002.gadiem ST/LEG/SER.F/1/Add.2. Pieejams: http://www.icj-cij.org/ home
page/ru/files/sum_1997-2002.pdf.

Maritime Delimitation and Territorial Questions between Qatar and Bahrain
(Qatar v. Bahrain), Summary of the Judgment of 16 March 2001 (ANO Starptautiskas
tiesas 1€émums par jiiras robezas delimitaciju starp Kataru un Bahreinu 2001.gada
16.marta). Available: http://www.icj-cij.org/docket/index.php?sum=443&code=
gb&pl=3&p2=3&case=87&k=61&p3=5

Request for Interpretation of the Judgment of 11 June 1998 in the Case concerning the
Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria),
Preliminary Objections (Nigeria v. Cameroon) (ANO Starptautiskas tiesas lémums par
sauszemes un juras robezu stridu starp Kamertnu un Nigeriju 1998.gada 11.junija).
Available: http://www.icj-cij.org/docket/files/101/7181.pdf

Permanent Court of Arbitration. The Island of Palmas Case (or Miangas). Award of the
Tribunal. The Hague, 4 april 1928. Available: http://untreaty.un.org/cod/riaa/
cases/vol_ii/829-871.pdf

International Court of Justice, The North Sea Continental Shelf Case. Judgementof 20
February

Internationale Court of Justice. Nottebohm (Liechtenstein v. Guatemala). Judgment of 18
November 1953. Available: http://www.icj-cij.org/docket/files/18/2057.pdf

Judgments of the European Court of Human Rights:

481.

482.

483.

Resolution CM/ResDH(2014)251 Execution of the judgment of the European Court of
Human Rights Longa Yonkeu against Latvia. Available: https://hudoc.echr.coe.int/
fre#{%22itemid%22:[%22001-148897%22]}HUDOC. European Court of Human
Rights. Longa Yonky v. Latvia, 57229/09, 15 November 2011. Available:
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-
107452#{%22itemid%22:[%22001-107452%22]} Fakti lieta "Longa Yonkeu pret
Latviju". Available: http://www.am.gov.lv/lv/Jaunumi/zinas/2011/novembris/15-3/fakti/
The European Court of Human Rights (Second Section). Timishev v. Russia, Application
No. 55762/00, 55974/00, Judgement of 13 December 2005. Available:
http://www.humanrights.is/project/humanrightscases

Council of Europe: European Commission on Human Rights. Cemal Kemal Altun v.
Germany, 12 March 1984. The UN Refugee Agency. Available: http://www.
refworld.org/docid/3ae6b6f7c.html

Judgments of the Court of Justice of the European Union:
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Judgment of the Court (Fifth Chamber), 17 January 2013. Mohamad Zakaria.
Request for a preliminary ruling from the Augstakas tiesas Senats.
Regulation (EC) No 562/2006 - Community Code on the rules governing the movement
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of persons across borders (Schengen Borders Code) - Alleged violation of the right to
respect for human dignity - Effective judicial protection - Right of access to a court.
Case C-23/12. Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX:62012CJ0023

EST 2012 June 14 Judgment in Case C 606/10, REFERENCE for a preliminary ruling
under Article 267 TFEU, by the Conseil d'Etat (France), made by decision of 15
December 2010, received at the Court on 22 December 2010, in the proceedings
Association nationale d’assistance aux frontieres pour les étrangers (ANAFE) pret
Ministre de I’Intérieur, de I’Outre-mer, des Collectivités territoriales et de I’Immigration.
Available:  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CJ
0606:LV:HTML,

Case C-106/11: Judgment of the Court (Eighth Chamber) of 7 June 2012 (reference for a
preliminary ruling from the Hoge Raad der Nederlanden - Netherlands) - M.J. Bakker v
Minister van Financién (Social security for migrant workers - Legislation applicable -
Worker holding Netherlands nationality working, for an employer established in the
Netherlands, on board dredgers flying the Netherlands flag which operate outside the
territory of the European Union - Residence in the territory of another Member State -
Affiliation to the Netherlands social security system). Awvailable:https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62011CA0106

Judgment of the Court (Grand Chamber) of 17 January 2012. A. Salemink v Raad van
bestuur van het Uitvoeringsinstituut werknemersverzekeringen. Reference for a
preliminary ruling: Rechtbank Amsterdam - Netherlands. Social security for migrant
workers - Regulation (EEC) No 1408/71 - Worker employed on gas-drilling platform on
the continental shelf adjacent to the Netherlands - Compulsory insurance - Refusal to pay
invalidity benefit. Case C-347/10. Available: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:62010CJ0347

Judgment of the Court (Grand Chamber) of 22 June 2010. Aziz Melki (C-188/10) and
Sélim Abdeli (C-189/10). References for a preliminary ruling: Cour de cassation - France.
Reference for a preliminary ruling - Article 267 TFEU - Examination of whether a
national law is consistent both with European Union law and with the national
constitution - National legislation granting priority to an interlocutory procedure for the
review of constitutionality - Article 67 TFEU - Freedom of movement for persons -
Abolition of border control at internal borders - Regulation (EC) No 562/2006 - Articles
20 and 21 - National legislation authorising identity checks in the area between the land
border of France with States party to the Convention Implementing the Schengen
Agreement and a line drawn 20 kilometres inside that border. Joined cases C-188/10 and
C-189/10. Digital reports (Court Reports - general) ECLI identifier:
ECLI:EU:C:2010:363.  Available:  https://eur-lex.europa.eu/legal-content/EN/TXT/
2uri=CELEX:62010CJ0188

Joined Cases C-402/05 P and C-415/05 P: Judgment of the Court (Grand Chamber) of
3 September 2008 - Yassin Abdullah Kadi, Al Barakaat International Foundation v
Council of the European Union, Commission of the European Communities, United
Kingdom of Great Britain and Northern Ireland (Common foreign and security policy
(CFSP) - Restrictive measures directed against persons and entities associated with
Usama bin Laden, the Al-Qaeda network and the Taliban - United Nations - Security
Council - Resolutions adopted under Chapter VII of the United Nations Charter -
Implementation within the Community - Common Position 2001/154/CFSP - Regulation
(EC) No 881/2002 - Measures directed at persons and entities included in a list drawn up
by a body of the United Nations - Freezing of funds and economic resources - Committee
of the Security Council established by paragraph 6 of Resolution 1267 (1999) of the


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CJ0606:LV:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CJ0606:LV:HTML
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62010CJ0188
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62010CJ0188

490.

491.

492.

493.

494,

495.

Security Council (Sanctions Committee) - Inclusion of those persons and entities in
Annex | to Regulation (EC) No 881/2002 - Actions for annulment - Competence of the
Community - Joint legal basis of Articles 60 EC, 301 EC and 308 EC - Fundamental
rights - Right to respect for property, right to be heard and right to effective judicial
review). Available: https://eur-lex.europa.eu/legal-content/ EN/TXT/?uri=CELEX%3A6
2005CA0402

Case C-33/07: Judgment of the Court (First Chamber) of 10 July 2008 (reference for a
preliminary ruling from the Tribunal Dambovita - Romania) - Ministerul Administratiei
st Internelor - Directia Generala de Pasapoarte Bucuresti v Gheorghe Jipa (Citizenship of
the Union - Article 18 EC - Directive 2004/38/EC - Right of citizens of the Union and
their family members to move and reside freely within the territory of the Member States).
Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:62007CA0033
Opinion of Mr Advocate General Tizzano delivered on 27 April 2006. Nicolae Bot v
Préfet du Val-de-Marne. Reference for a preliminary ruling: Conseil d'Etat - France.
Convention implementing the Schengen Agreement - Article 20(1) - Conditions of
movement of nationals of a third country not subject to a visa requirement - Maximum
stay for a period of three months during the six months following the date of first entry
into the Schengen Area - Successive stays - Definition of “first entry'. Case C-241/05.
Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62005
CC0241

Judgment of the Court (Second Chamber) of 9 March 2006. Criminal proceedings against
Leopold Henri Van Esbroeck. Reference for a preliminary ruling: Hof van Cassatie -
Belgium. Convention implementing the Schengen Agreement - Articles 54 and 71 - Ne
bis in idem principle - Application ratione temporis - Concept of “the same acts' - Import
and export of narcotic drugs subject to legal proceedings in different Contracting States.
Case C-436/04. Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX
%3A62004CJ0436

Judgment of the Court (Grand Chamber) of 31 January 2006. Commission of the
European Communities v Kingdom of Spain. Freedom of movement for persons -
Directive 64/221/EEC - National of a third country who is the spouse of a national of a
Member State - Right of entry and residence - Restriction imposed on grounds of public
policy - Schengen Information System - Alert issued for the purposes of refusing entry.
Case C-503/03. Awvailable: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX:62003CJ0503

Judgment of the Court of First Instance (Second Chamber, extended composition) of 21
September 2005. Yassin Abdullah Kadi v Council of the European Union and
Commission of the European Communities. Common foreign and security policy -
Restrictive measures taken against persons and entities associated with Usama bin Laden,
the Al-Qaeda network and the Taliban - Competence of the Community - Freezing of
funds -Fundamental rights - Jus cogens - Review by the Court - Action for annulment.
Case T-315/01. Awvailable: http://curia.europa.eu/juris/showPdf.jsf?text=&docid=
59906&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&part=1&cid=3845920
Judgment of the Court (First Chamber) of 17 February 2005. Salah Oulane v Minister
voor Vreemdelingenzaken en Integratie. Reference for a preliminary ruling: Rechtbank
te 's-Gravenhage - Netherlands. Free movement of persons - Right of entry and residence
for nationals of Member States - Requirement to present an identity card or a passport -
Pre-condition for recognition of right of residence - Penalty - Detention order for the
purpose of deportation. Case C-215/03. Available: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A62003CJ0215
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496.

497.

498.

490.

Judgment of the Court No C-378/97. WIJSENBEEK- Urteil des Gerichtshofes vom
21.September 1999. Strafverfahren gegen Florus Ari€l Wijsenbeek. Nationale Regelung,
die aus einem anderen Mitgliedstaat kommende Personen zur VVorlage eines Reisepasses
verpflichtet. Rechtssache C-378/97. Available: https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:61997CJ0378_SUM&from=MT

Council of Europe: European Commission on Human Rights. Cemal Kemal Altun v.
Germany, 12 March 1984, The UN Refugee Agency. Available:
http://www.refworld.org/docid/3ae6b6f7c.html

Judgment of the Court of 28 October 1975. - Roland Rutili v Ministre de l'intérieur. -
Reference for a preliminary ruling: Tribunal administratif de Paris - France. - Public
policy. - Case 36-75. Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=
CELEX%3A61975CJ0036

Judgment of the Court of 17 December 1970. Internationale Handelsgesellschaft mbH v
Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel. Reference for a preliminary
ruling: Verwaltungsgericht Frankfurt am Main, Germany. Case 11-70. Available:
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc
&numdoc=61970J0011&Ig=en

Opinion of the Advocates General:
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501.

502.

503.

504.

505.
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Advocate General P.Mengoci (Paolo Mengozzi) conclusions in Case C-84/12. 2013.
Rahmanian Koushkaki v Bundesrepublik Deutschland. Available: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62012CC0084:LV:HTML
Advocate General’s Opinion in Case C-348/09 P. 1. v Oberbiirgermeisterin der Stadt
Remscheid. Court of Justice of the European Union. PRESS RELEASE No 20/12
Luxembourg, 6 March 2012. Available: https://eulaws.eu/?p=1377

Advocate General P. C. VILLALON. [ Pedro Cruz Villalon] conclusions in Case
C-347/10 A. Saleminkpret Raad van bestuur van het Uitvoeringsinstituut
werknemersverzekeringen provided on Seprember 8, 2011 Rechtbank Amsterdam
(Netherlands) request to provide preliminary ruling. Available: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62010CC0347:LV:HTML
Opinion of Advocate General Sharpston delivered on 30 September 2010.
Gerardo Ruiz  Zambrano v  Office national de D’emploi (ONEm).
Reference for a preliminary ruling: tribunal du travail de Bruxelles - Belgium.
Citizenship of the Union - Article 20 TFEU - Grant of right of residence under European
Union law to a minor child on the territory of the Member State of which that child is a
national, irrespective of the previous exercise by him of his right of free movement in the
territory of the Member States - Grant, in the same circumstances, of a derived right of
residence, to an ascendant relative, a third country national, upon whom the minor child
is dependent - Consequences of the right of residence of the minor child on the
employment law requirements to be fulfilled by the third-country national ascendant
relative of that minor. Case C-34/09. Available: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A62009CC0034

Opinion of Advocate General Trstenjak delivered on 10 July 2007. United Kingdom of
Great Britain and Northern Ireland v Council of the European Union. Regulation (EC)
No 2007/2004 - Establishment of the European Agency for the Management of
Operational Cooperation at the External Borders of the Member States of the European
Union - Validity. Case C-77/05. Available: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A62005CC0077

Opinion of Advocate General Kokott delivered on 8 September 2005. European
Parliament v Council of the European Union. Immigration policy - Right to family
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reunification of minor children of third country nationals - Directive 2003/86/EC -
Protection of fundamental rights - Right to respect for family life - Obligation to have
regard to the interests of minor children. Case C-540/03. European Court Reports 2006 I-
05769.  Awvailable:  https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1587468
460722&uri=CELEX:62003CC0540

506. Opinion of Mr Advocate General Ruiz-JaraboColomer delivered on 20 October 2005.

Criminal proceedings against Leopold Henri VVan Esbroeck. Reference for a preliminary
ruling: Hof van Cassatie - Belgium. Convention implementing the Schengen Agreement -
Articles 54 and 71 - Ne bis in idem principle - Application rationetemporis - Concept of
“the same acts' - Import and export of narcotic drugs subject to legal proceedings in
different Contracting States. Case C-436/04. Available: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:62004CC0436

Judgments of Latvian courts:
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508.

500.

510.

511.

512.

513.

Par Robezsardzes likuma 49.panta pirmas dalas vardu “apvienoties arodbiedribas”
atbilstibu Latvijas Republikas Satversmes 102.pantam un 108.panta otrajam teikumam
Available: https://likumi.lv/ta/id/265861-par-robezsardzes-likuma-49-panta-pirmas-
dalas-vardu-apvienoties-arodbiedribas-atbilstibu-latvijas-republikas-satversmes-102-
pan...

Constitutional Court by the Cabinet of Ministers in case N0.2007-10-0102: LR
Satversmes tiesas 2009.g. 21.okt. spriedums lieta Nr.2009-01-01 ,,Par likuma ,,Par
nekustamo TpaSumu atsavinaSanu Terehovas robezkontroles punkta vajadzibam” 1.panta
l.punkta atbilstibu LR Satversmes 105.pantam”. Available: http://www.satv.tiesa.
gov.lv/.

LR Satversmes 2009.g. 7.apr. tiesas spriedums par likuma ,,“Par Lisabonas ligumu, ar ko
groza Ligumu par Eiropas Savienibu un Eiropas Kopienas dibinaSanas Iigumu” atbilstibu
Latvijas Republikas Satversmes 101.pantam”. LV, 2009. 9.apr., nr.56.

Latvijas Republikas Satversmes tiesas 2007.g. 29.nov. spriedums “Par likuma “Par
pilnvarojumu Ministru kabinetam parakstit 1997.gada 7.augusta paraféto Latvijas
Republikas un Krievijas Federacijas liguma projektu par Latvijas un Krievijas valsts
robezu” un likuma “Par Latvijas Republikas un Krievijas Federacijas ligumu par Latvijas
un Krievijas valsts robezu” 1. panta vardu “ievérojot Eiropas Drosibas un sadarbibas
organizacijas pienemto robezu nemainibas principu” atbilstibu Latvijas PSR Augstakas
padomes 1990.gada 4.maija deklaracijas “Par Latvijas Republikas neatkaribas
atjaunoSanu” preambulai un 9. punktam un 2007.gada 27.marta parakstita Latvijas
Republikas un Krievijas Federacijas liguma par Latvijas un Krievijas valsts robeZzu un
likuma “Par Latvijas Republikas un Krievijas Federacijas ligumu par Latvijas un
Krievijas valsts robezu” atbilstibu Latvijas Republikas Satversmes 3. pantam”. LV, 2007.
30.nov., nr.193.

Latvijas Republikas Satversmes tiesas 2005.g. 6.dec. spriedums “Par Ministru kabineta
2005.gada 11.janvara noteikumu Nr.17 “Grozijumi likuma “Par nekustama ipaSuma
piespiedu atsavinasanu valsts vai sabiedriskajam vajadzibam”* un 2005.gada 9.jinija
likuma “Grozijumi likuma “Par nekustama ipasuma piespiedu atsavinasanu valsts vai
sabiedriskajam vajadzibam™ atbilsttbu Latvijas Republikas Satversmes 1. un
105.pantam*. LV, 2005. 20.dec., nr.203.

Latvijas Republikas Satversmes tiesas 2004.g. 6.dec. spriedums “Par Imigracijas likuma
61. panta sestas dalas atbilstibu Latvijas Republikas Satversmes 92.pantam”. LV, 2004.
8.dec., nr.195.

Latvijas Republikas Ministru kabineta Atbildes raksts LR Satversmes Tiesai Lieta
Nr.2007-10-0102. Par likuma ,,Par pilnvarojumu Ministru kabinetam parakstit 1997.gada
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515.

516.

517.

518.
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7.augusta paraféto Latvijas Republikas un Krievijas Federacijas liguma projektu par
Latvijas un Krievijas valsts robezu” atbilstibu Latvijas Republikas Augstakas padomes
1990.gada 4.maija deklaracijas ,,Par Latvijas Republikas neatkaribas atjaunosanu”
preambulai un 9.punktam un par 2007.gada 27.marta parakstita Latvijas un Krievijas
robezliguma atbilsttbu LR Satversmes 3.pantam. Available: http://www.satv.tiesa.
gov.lv/.

Latvijas Republikas Satversmes tiesas 2004.g. 7.jul. spriedums Lieta Nr.2004-01-06.
07.07.2004. Par Latvijas Administrativo parkapumu kodeksa 114.2 panta atbilstibu
1965.gada 9.aprila Konvencijai par starptautiskas jiras satiksmes atviegloSanu. LV, 2004.
9.julijs, nr.108.

Administrativas apgabaltiesas 2011.g. 25.marta spriedums Lieta Nr.A42759908. Riga.
Available: http://www.tiesas.Iv/files/..

Administrativas apgabaltiesas 2011.g. 24.marta spriedums Lieta Nr.AA43-0315-11/15.
Riga. Available: http://www.tiesas.lv/files/..

Administrativas apgabaltiesas 2011.g. 7.feb. spriedums Lieta Nr.A42585808. Riga.
Available:http://lwww.tiesas.lv/files/..

Administrativas rajona tiesas 2009.g. 30.nov. spriedums Lieta Nr.A42668107 (A1705-
09/4). Riga. Available: http://www.tiesas.lv/files/AL/2009/11..

VRS Ludzas parvaldes 2012.gada 20julija Lémums par lietvedibas uzsakSanu
administrativa parkapuma lieta Nr.304 — L0003 (Norauta plaksne ar LR valsts gerbona
simboliku Draudzibas Kurgana), (nepublicéts).

Other materials of legal practice:
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524.

525.

526.

527.

528.
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External border control and immigration control events(Migration and Home Affairs,
2020. Available: https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-
visas/border-crossing_en.

The Baltic Sea Region Border Control Cooperation (BSRBCC). 2020. Available:
http://www.bsrbcc.org/pages/home.php

FRONTEX Budget 2005 — 2019. Available: https://frontex.europa.eu/about-frontex/key-
documents/?category=budget

2018.04.16. Verte Latvijas atbilstibu Sengenas acquis prasibam Available:
http://rs.gov.Iv/?id=1031&top=0&rel=5521

Gaveika A. Research project, 2017.The EU's external border security, Latvian internal
security. Nr.1.1.1.2./VIAA/1/16/127. Available: http://www.rta.lv/pecdoktoranturas_
petniecibas

ES Padomes 2012.g. 19.-20.dec. Sengenas jautajumu darba grupa (Briselg) apstiprinatie
Sengenas komisiju zinojumi par Latvijas jiras un gaisa robezu novértésanu: Doc.
13994/12 SCHEVAL 109 FRONT 124 COMIX 511 RESTREINT (LV) (jiras robezas);
doc. 14341/12 SCHEVAL 116 FRONT 132 COMIX 528 RESTREINT (LV); doc.
14564/12 SCHEVAL 121 FRONT 137 COMIX 544 RESTREINT (gaisa robezas).
Report on migration and asylum situation in Latvia in 2018. Available:
http://providus.lv/article/zinojums-par-migracijas-un-patveruma-situaciju-latvija-2018-
gada.

Report on the proposal for a regulation of the European Parliament and of the Council
amending Regulation (EU) 2016/399 as regards the rules applicable to the temporary
reintroduction of border control at internal borders (COM(2017)0571 — C8-0326/2017 —
2017/0245(COD)

Otrais pusgada parskats par Sengenas zonas darbibu 2012.g.1.maijs — 2012.g. 31.0kt.; EK
pazinojums EP un Parlamentam 23.11.2012. Brisele: COM (2012) 686 final. Available:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0686:FIN:LV:PDF
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540.

541.

542.

543.

Par Sengenas novértéianas imitacijas rezultatiem uz Latvijas Republikas jiiras un gaisa
robezam un konstateto triikumu novértésanu; VRS 2012.g. 10.jan. pavéle nr.39. (VRS
ieksgjais norm. akts — nepublicéts).

Kopgja pamatprogramma ES robezsargu pamatapmacibai. Warsaw: FrontexAgency,
Rondo ONZ, 302 Ipp.

Durau Barozu Z.M. Eiropas Parlamenta debates; 2007.g. 12.dec., Brisele. Available:
http://www.europarl.europa.eu/RegData/seance_pleniere/compte_rendu/traduit/2007/12
-12/P6_CRE%282007%2912-12_LV .pdf

Communication from the Commission to the Council and the European Parliament - The
Hague Programme: Ten priorities for the next five years The Partnership for European
renewal in the field of Freedom, Security and Justice /* COM/2005/0184 final */.
Available: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52005DC0184
Par Latvijas un Krievijas kopigas demarkacijas komisijas darba un tas lémumu
isteno$anas finansgjumu 2012.-2015.gadam; Informativais zinojums 26.07.2012. (Arlietu
ministrs E.Rinkévié¢s). Available: www.mk.gov.lv/doc/2005/AMzino_260712.1837.docx
Par migracijas un starptautiskas aizsardzibas jomu Latvija 2008.gada; Berzina K.
Statistikas zinojums. Riga: 2010, 84 lpp. (nepublicéts).

Par tiesibu normu pielictosanu. LR IeM 2012.g. 25;jal. véstule nr.1-42/2182,
(nepublicéta).

Council of the European Union. Preparation of the Schengen evaluation in 2012 -
Programmes, participants, technical details - an overview Brussels, 13 January 2012
5090/12 SCH-EVAL 1. COMIX 6. Indicative calendar.

Par Iekslietu ministrijas 2011.gada parskata sagatavoSanas pareizibu; LR Valsts kontroles
Otrais revizijas departaments. 14.02.2011. Revizijas zinojums Nr.5.1-2-27/2011, Riga.
Available: http://www.Irvk.gov.lv/upload/Zin_leM_28Apr2012.pdf

TACIS (Technical Assistance for the Commonwealth of Independent States) — palidzibas
programma (Krievijas un pargjo Padomju Socialistisko Republiku Savienibas pectecu
ekonomiku reorganizacijai). Available: http://www.am.gov.lv/lv/Jaunumi/Pazinojumi
Presei/2008/

Par Latvijas Republikas valsts robezas likuma normu komentéSanu; VRS 2010.gada
21.janvara véstule Nr.23/1-1/364. (VRS GP Robezapsardzibas parvaldes priek$nieka
atbildes v€stule autoram, (nepublicéta).

Par jiiras, gaisa un sauszemes robezu Sengenas novértésanas laika konstatéto trikumu
noversanu; VRS 2006.g. 29.dec. pavéle nr.1479, (nepublicéts).

VRS GP Preses un sabiedrisko attiecibu dienests (I.B&rzina). 2006.01.17. Apstiprinats
Sengenas novértésanas komisijas vizisu plans. Available: http://www.rs.gov.lv/?id=1031
&sa=&top=-4&rel=1

Pelzl G. Federal Police Headquarters Potsdam. Border Checks 2015. 14482. Potsdam:
2011. (unpublished).

Kontpakt ot 25 okTs16ps 2005 roga Ne 2003/069-577 B pamkax ITporpammer TACUC
Espomneiickoit  Komuccum.  Available:  http://naviny.by/rubrics/society/2006/03/10/
ic_news_116 234026/print/

Draft regulatory enactments:

544.

545.

USSR: Working paper Approach to the solution of the problems of the delimitation of air
space and outer space. A/AC.105/C.2/1.121, 26 March 1979.; UN General Assembly.
Commitee on the Peaceful uses of outer Space. Available:
http://www.oosa.unvienna.org/pdf/limited/c2/AC105_C2_ L121E.pdf

Priekslikums Eiropas Parlamenta un Padomes regulai par novért€Sanas mehanisma
izveidi, lai parbauditu Sengenas acquis piemérosanu, COM/2010/0624 gal. red., COD

241


http://www.europarl.europa.eu/RegData/seance_pleniere/compte_rendu/traduit/2007/12-12/P6_CRE%282007%2912-12_LV.pdf
http://www.europarl.europa.eu/RegData/seance_pleniere/compte_rendu/traduit/2007/12-12/P6_CRE%282007%2912-12_LV.pdf
http://www.mk.gov.lv/doc/2005/AMzino_260712.1837.docx
file:///C:/DATA/Monogrāfija/%20http:/www.lrvk.gov.lv/upload/Zin_IeM_28Apr2012.pdf
http://www.am.gov.lv/lv/Jaunumi/PazinojumiPresei/2008/
http://www.am.gov.lv/lv/Jaunumi/PazinojumiPresei/2008/
http://www.rs.gov.lv/?id=1031&sa=&top=-4&rel=1
http://www.rs.gov.lv/?id=1031&sa=&top=-4&rel=1
http://www.oosa.unvienna.org/pdf/limited/c2/AC105_C2_L121E.pdf

546.

547.

548.

2010/0312. Available: http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=
COM:2010:0624:FIN:LV:HTML.

Par likumprojektu ,,Grozijumi Latvijas Republikas valsts robezas likuma”; MK 2011.g.
14.jun. s€des protokols Nr.36 ,,Likumprojekts, likumprojekta anotacija”. VSS-1246, TA-
1068. Available: http://titania.saeima.lv/..

Par nekustama 1pasuma esosas zemes dalas kompensésanu: LR likumprojekts. Krauklis
V.A. (Tautsaimniecibas, agraras, vides un regionalas politikas komisijas priek§sédétajs).
Available: http://titania.saeima.lv/LIVS/

Paskaidrojuma raksts MK rikojuma projektam “Par Latvijas Republikas un Baltkrievijas
Republikas valsts robezas demarkacijas dokumentu apstiprinasanu”. Teikmanis A.
(Valsts sekretars). Available: www.mk.gov.lv/doc/2005/..

ARCHIVE MATERIALS:

549.

550.

551.

552.

553.

242

Latvijas Igaunijas robezas karte. BalCs J. (M&rniecibas dalas valsts robezu darbu vaditajs),
Riga, 1928.g. 2.jil. VRS Vestures izpétes nodalas arhiva fondu materials, (kopija).
Bal¢s J. Latvijas Igaunijas robezas karte. Riga: 1928.g. 2.jul. VRS V&stures izpé&tes
nodalas arhiva fondu materials (originals).

Didrihsone 1., Zvirgzdin§ K. (Fondu analitikas dalas darbinieki). 1679. fonda 218.
apraksta Latvijas valsts robezu dokumenti priek$vards. 26.05.2008. Available:
http://www.arhivi.lv/sitedata/LVVV A/aktualitates/Jaunieguvumi/1679%201%20218%?20a
pr%20prieksvards.pdf.

Latvijas Valsts vestures arhivs, 1313. f. 2. apr. 255.1.p, 76.lpp. robezas nosprausanas
pabeigSanas protokols, 1313. f. 2. apr. 257.1.p. Latvijas un Lietuvas robezas apraksts,
1313.f. 2.apr. 258.1.p. Latvijas un Lietuvas robezas karte, (kopija).

Latvijas Krievijas robeza. Valsts robezas apraksts 1921-1923. Latvijas Valsts véstures
arhivs - F.1313 — 2 — 790. Valsts robezsardzes V&stures izp&tes nodalas arhiva fondu
materials, (fotokopija).


http://titania.saeima.lv/
http://www.mk.gov.lv/doc/2005/
http://www.arhivi.lv/sitedata/LVVA/aktualitates/Jaunieguvumi/1679%20f%20218%20apr%20prieksvards.pdf
http://www.arhivi.lv/sitedata/LVVA/aktualitates/Jaunieguvumi/1679%20f%20218%20apr%20prieksvards.pdf




Printed in Rézekne: SIA RA Drukatava

Kr.Valdemara iela 8a, LV-4601, Latvia
www.radrukatava.lv



